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%]é U.S. Chamber of Commerce

The U.S. Chamber of Commerce’s Global Innovation
Policy Center (www.theglobalipcenter.com) is
working around the world to champion intellectual
property rights as vital to creating jobs, saving lives,
advancing global economic growth, and generating
breakthrough solutions to global challenges.
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The U.S. Chamber of Commerce is the world’s
largest business federation representing the

interests of more than 3 million businesses of
all sizes, sectors, and regions, as well as state

and local chambers and industry associations.

This report was conducted by Pugatch Consilum,
(www.pugatch-consilium.com) a boutique
consultancy that provides evidence-based research,
analysis, and intelligence on the fastest growing
sectors of the knowledge economy. Authors of this
report are Meir Pugatch and David Torstensson.
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Founder | Prof. Pugatch is the Managing Director of
Pugatch Consilium — a boutique consultancy that
provides evidence-based research, analysis and
intelligence on the fastest growing sectors of the
knowledge economy. He is an IPKM Professor of
Valorisation, Entrepreneurship and Management at
the University of Maastricht in the Netherlands; as
well as a Professor at the School of Public Health,
University of Haifa in Israel, in which he acts as
the Chair of the Health Management Division
since 2019. Prof. Pugatch specializes in innovation

strategies, organizational entrepreneurship,
intellectual property management,
pharmacoeconomics, pricing and reimbursement,
and the management of public health systems. He
is the author and editor of an extensive number of
publications and serves as a referee and editorial
board member of numerous peer review journals.

David Torstensson, Partner | Dr. Torstensson
specializes in innovation, tax and intellectual
property policy, with a particular focus on the
health care, information and communication
technology and content industries. He has wide
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well as data sampling and creation of strategic
operational and advocacy plans. He is the author of
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and publications and is the co-author of all ten
editions of the U.S. Chamber International IP Index.
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Foreword

If ingenuity is the door to the future, competition
is the key. Innovators are constantly competing
to deliver the best, brightest tomorrow. They’re
racing to create the solutions we need to
address critical global challenges, like public
health, cultural development, environmental
sustainability, and economic disparities.

Public policy can spur innovators along - or

it can stop them altogether. As the 2022 U.S.
Chamber International IP Index (Index) makes
clear, effective intellectual property (IP) systems
encourage innovators and creators to embrace
new ideas, take risks, and drive change.

On the other hand, weak IP systems undermine
innovation and creativity and, perhaps more
importantly, access to the latest technologies,
medicines, and creative content around

the world. Dangerous proposals to waive IP
commitments threaten to make this a reality.

For ten years, the Index has helped economies
better understand their unique IP systems, so
they can make improvements and drive progress.
Our decade’s worth of data shows that the global
IP system has grown stronger as a result.

International IP Index
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But, it’s not finished growing.

To build upon the last decade of momentum,
governments must make a choice: they

can embrace dangerous proposals to roll
back international and domestic baseline
commitments, shun innovation and creativity,
and deprive their economies of the many
benefits strong IP ecosystems provide.

Or they can make a conscious policy decision to
invest in their IP framework, until every individual
with an idea has a fair shot at the competition for
leadership, success and, ultimately, tomorrow.

The Index illustrates the choice is
clear. IP protection is the key to a
stronger, brighter tomorrow.

— David Hirschmann
President & CEO,
Global Innovation Policy Center

Executive Summary

In 2021, COVID-19 continued to dominate our
lives, jeopardize our health, and threaten to
undermine our fragile economic recovery. While
uncertainty around the pandemic persisted,
intellectual property (IP) drove the development
of innovative vaccines, therapeutics, and
technologies that kept us safe, connected,

and productive throughout the pandemic.

IP-driven innovation and creativity allowed the
global community not only to survive—but to
thrive—as we charted a course to the new normal.
An effective IP system will be critical to ensuring

the global community can continue to deliver the
next generation of innovative and creative goods
and services to compete for a better tomorrow.

Now in its tenth edition, the International IP
Index benchmarks the IP framework in 55 global
economies across 50 unique indicators. In
2021, Ghana and Honduras were added to the
Index. The global pandemic clearly illustrated
that innovation and creativity occur in an
ecosystem, and the Index sheds light on the
health of that ecosystem in global markets.

Tenth Edition 2022
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Geographic Coverage

Algeria
Argentina
Australia
Brazil
Brunei
Canada
Chile
China
Colombia
Costa Rica
Dominican Republic
Ecuador
Egypt
France
Germany
Ghana
Greece
Honduras
Hungary
India
Indonesia
Ireland
Israel
Italy
Japan
Jordan
Kenya

Kuwait

Malaysia

Mexico

Morocco

The Netherlands
New Zealand
Nigeria

Pakistan

Peru

Philippines
Poland

Russia

Saudi Arabia »
Singapore
South Africa
South Korea
Spain

Sweden
Switzerland
Taiwan

Thailand

Turkey

United Arab Emirates
Ukraine

United Kingdom
United States
Venezuela

Vietnam
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Overall Economy Scores

. 1-25%

B 26-50%

B 51-75%

B 76-100%
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Key Findings
P

c

Both in 2021 and over the last
decade, the global IP environment
improved, though challenges
remain in many global markets.

IP-intensive goods and services
were critical to the global
response to COVID-19.

Despite the critical role IP has played in
response to the pandemic, some members
of the World Trade Organization (WTO)
have continued to push a proposal to

Historically, many Index economies have
struggled to provide adequate copyright
protection as the growth and scale of online
piracy increased over the last decade. However,

Conversely, enforcement against
physical IP-infringing goods has failed
to keep pace with the increase in
the volume of international trade in

Out of the 53 economies included in
both the ninth and tenth editions, 45
economies saw a net improvement in
their scores. United Arab Emirates
(UAE), Nigeria, and Peru had the
largest improvements in score at
4.04%, 3.91%, and 2.76%, respectively.

Since the inaugural edition of the IP
Index, the average score of economies
has increased by 1.50%—from 55.72% in
2012 to 57.22% in 2022. The improvement
was most pronounced in the patents and
international treaties categories, signaling
a growing understanding of ways patents
drive innovation and the value of global
harmonization on IP standards.

However, the indicators included in
the Index represent a gold standard
for the protection and enforcement
of IP rights. The global average
remains less than 60%, illustrating
there is still significant room to
improve the framework for innovation
and creativity in global markets.

12 | 2022 International IP Index

new tools to combat IP infringement online

helped strengthen protection for IP owners.

e Economies of all levels of development—
including the EU, UK, India, Singapore,
Russia, and India—have utilized
injunctive-style relief to disable
access to infringing content.

e The use of injunctive-style relief has
resulted in a real decrease in piracy.
For example, in Sweden, survey results
show that the number of respondents
accessing copyright-infringing content
fell from 21% to 14% following the use
of these new enforcement tools.

e Over the last five years, the average
score on this category has improved from
46.44% to 49.57%, an increase of 3.13%.

counterfeits over the last 10 years.

In 2021, studies suggested that
aggregated trade in physical counterfeit
goods was valued at just under $500
billion (USD) or 2.5% of global trade.

Only 27% of 55 sampled economies
provide customs officials with ex officio
authority to seize suspected goods.

Additionally, 29% of the 55 economies
do not publish any statistics on actions
taken by their customs authorities with

respect to suspected IP-infringing goods.

The vaccines, therapeutics, and
technologies that have led the global
community through the pandemic are
the fruit of a pre-existing innovation
ecosystem that relies on IP rights

to enable allocation of resources,
formation of partnerships, and transfer
of technology on commercial terms.

Effective IP rights facilitated hundreds
of voluntary licensing agreements that
allowed the rapid scale-up of global
manufacturing. Data indicates that by
June 2022, global vaccine manufacturing
capacity will reach 24 billion doses.

“waive” international IP commitments.

» This proposal (if agreed and

implemented) would waive many of the
international IP commitments in the Trade
Related Aspects of Intellectual Property
Rights (TRIPS) agreement, which has
never been fully or faithfully implemented
by most WTO member countries.

Any waiver of IP rights will impede
ongoing and successful efforts to license
and scale global production of safe

and effective COVID-19 therapies and
vaccines. As of January 2022, there were
nearly 330 voluntary partnerships and
collaborations among manufacturers
facilitating the production of billions of
doses of vaccines, and over 110 voluntary
partnerships facilitating production

of therapeutics, all supported by the
contractual licensing of IP rights.

Any move to roll back IP rules or their
enforcement would inject uncertainty
at an already challenging time, as

well as impede ongoing and highly
successful efforts to license and scale
global production and distribution

of safe and effective vaccines.

uschamber.com/ipindex | 13



Category-by-Category « Twenty-three economies achieved a score Category 1: Patents, Related Rights, and Limitations, % Available Score
of 70% or more of the available score, and

Pate r]tS 31 economies in total achieved a score Singapore | oo
Japan

o 94.44
of 50% or more. The average score on South Korea | O 44
the category is 59.92%, which is the third switzeriand | 04,44

. . u.S. 94.44
highest scoring category on the Index. France S 9167
German, | 01,67
. . . . Ireland 91.67
« While high-income economies scored well The Netherlancs | O1 67
.- spain 1 1,67
on the patent-related indicators, there Sweden 9167
contiues tobe adegree of uncerainy about |
the availability of certain patent rights. Italy 88.89
Australia | 83,33
rec! | 53,33
: ; ; China 80.83
» Inthe United States, uncertainty persists Groeco | 80,56
regarding patentable subject matter and Canac |  5.53
. . ungary 75.00
patent nullity proceeding through the Polancl | 75,00
| New Zealand! | 71,75
Patent Trial and Appeals Board (PTAB). e 083

» Inthe EU and UK, there continues to be a Dominican Republic 6333

high degree of uncertainty regarding the i ———————
| — .
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availability of patent term restoration as the
supplementary protection certificate (SPC)
export waiver exemption remains in force

in all EU Member States (and the UK).

» In 2021, Israel similarly proposed new
restrictions on biopharmaceutical
patent term restoration through draft
amendments to the Patent Law.

« In emerging markets, there was mixed
progress in the patent indicators.

» While Brazil eliminated the prior consent
requirement in the patent review process,
the Brazilian Supreme Court revoked Article
40 of the Industrial Property Law that

provides a 10-year term of patent protection.

» In Russia, new amendments to the Civil
Code Part IV introduced new patentability
restrictions and provided further powers to
override granted rights related to patents,
utility models, and industrial designs.

Colombia 50.00
Kenya I e 50.00
Saudi Arabia | 50.00

Mexico

49.83

Peru I 47.22
Philippines I 4 7.22

UAE

47.22

Turkey I 44.44
Chile. | 3.7
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41.67

Ghana I 38.89
Egyrt I 3611

Honduras

36.1

Ukraine I 3611

Indonesia |
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Vietnam I
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India I

33.33
33.33
33.33
33.33
33.17
33.17

Argentina | 2.2
Brazil 30.39

Thailand | 50.22

Pakistan G 2778
Algeria 22.22

South Africa I 2222
Venezuela | 8.33
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Category-by-Category

. « Regardless of income level, most economies Category 2: Copyrights, Related Rights, and Limitations, % Available Score
CO rl ht in the Index have struggled to safeguard
py g copyrighted and branded content online. U.S. | 06,43
While the majority of economies scored Singapore N 021
less than 50% on this category, there Germany | ©'
wedaen .
were continued positive developments to France | 59,14
combat online infringement in 2021, The Nethertands B 7

Australia I 84.00
Japan - | 51.95

» Although rates of online piracy, signal piracy, Ireland 76.86
and copyright infringement remain high in Now zeabar =71;3629
Latin America and Southeast Asia, a number éﬁil!' 6666i547
of economies strengthened enforcement Malaysia —-64_71'

against copyright-infringing material online.

. . Mexico 5414
» The Colombian and Peruvian governments Morocco I 53.43
; ; Costa Rica I /.86
ordered Internet Service Providers Switzoriand 1899
(ISPs) to disable access to copyright- Poland I 4514
C e . L . Kenya I 4329
infringing material online in 2021. In Brazil, China 43.29
“ ; ; ; » Peru I 421
Operation 404 Against Piracy” took Ghana N .7
coordinated action to shut down torrent Indonesia 39.57
. . . Russia [, 39.14
sites and seize suspected copyright- Dominican Republic I 39.10
India 38.86

infringing equipment and goods. Saudi Arabia I 3614
South Africa. N 314

» In the Philippines, the national IP authority E‘m - 22.%49
launched an enhanced online enforcement e N 590
program to address the growing presence Colombia | 33.43
of counterfeit and pirated goods online. Ph'Tlﬁfaﬁ);;sj ] ggg
Likewise, in Malaysia, the Intellectual e T — 0 5T
Property High Court held that the sale, Jordan 2171
promotion, or dissemination of set-top Uk?;?ﬁg = 2?{26
boxes constituted copyright infringement. Ecuador 24.80

Argentina I 23.29
Venezuela I 25 29
Algeria 21.86
Brunei I 2186
Nigeria [N 2129
Egypt 19.71
Pakistan [N 1829
Vietnam | 13.29

0.00% 10.00% 20.00% 30.00%  40.00% 50.00% 60.00% 70.00% 80.00% 90.00% 100.00%
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Category-by-Category

« Most economies sampled in the Index offer Category 3: Trademarks, Related Rights, and Limitations, % Available Score
T d k basic forms of trademark protection. Only ten
ra e m a r S of the 55 sampled economies failed to score U | 100.00
50% or more on this category. Overall, the e
average score on this category was 62.84%. Gei:igﬁi | 2;28

el cl | 57.50
Japan |  ©7.50

« While many economies lack the The Netherlands 8y 50
appropriate resources, technology, or New éea'znd I 2;-28
. . weclen |
mechanisms to combat the increased Switzerland 87.50
: : Australia R 81.25
sale of counterfeit goods online, there Chine: | ' 00
were a number of positive developments _ Mtaly 75.00
. . . Singapore I 75.00
in Southeast Asia and the Middle East. Spain | /5. 00
UAE 68.75
Canada I 68.75
» In Thailand, both the government and Hungary | GC.75
. Israel 68.75
courts ordered ISPs to disable access to Ghana I 62.50
websites with trademark-infringing content. Maraysia e

Philippines I 62.50
Taiwan |, 62.50

» In the Philippines, the national IP office Thailand 62.50
. -
(IPOPHL) launched new partnerships || ———————————— 502
to combat trademark infringement Chile 56.25
. . ) Colombia I 56.25
online, while the National Bureau of Costa Rica I 50 25
Investigation led a physical raid to seize G eece. —————— 7
USD 1.8 million of counterfeit goods. India | 5¢.25
Poland 56.25
South Africa I 56.25
; ; vietnam | .25
» In the United Arab Emirates (UAE), a Argenting e
new trademark law eliminates registration Brunei I 50.00
, . . Honduras | 50.00
requirements for trademark licensing Kenya 50.00
i i Morocco G  50.00
agreements, increases potential damages Nigeria | 50 00
for trademark infringement, clarifies Peru 50.00
R , Saudi Arabia G  50.00
customs officials’ authority to take ex Ecuador | 3.5
officio action against suspected goods, and " doEngeﬁf’; ——— jg;g
improves protection of well-known marks. Jorden I £ 3.75
Kuwait 43.75

Ukraine I 43.75
Algeria | 37.50
Pakistan 37.50
Russia [ e 37.50
Venezuela | 5750

0.00% 10.00% 20.00% 30.00%  40.00% 50.00%  60.00% 70.00% 80.00% 90.00%  100.00%
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Category-by-Category

Design Rights
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Most economies included in the Index
have some form of statutory law defining
design rights and a term of protection
for registered design rights. The average
score on this category was 65.14%.

Many economies are increasingly recognizing
the importance of design rights to their
national economy and reforming relevant
laws and regulations accordingly.

» In Chile, the National Congress
extended the term of protection
for design rights to 15 years.

» In UAE, the new industrial property
law extended the term of protection
for design rights to 20 years.

Category 4: Design Rights, Related Rights, and Limitations, % Available Score

France | 100.00
Germany 100.00
Ireland T 100.00

Japan | 100.00

The Netherlands 100.00
Sweden T 100.00
Switzerland - | 100.00

UK 100.00
South Korea . 90.00
Greece | 8750
Hungary 87.50
Israel e 87.50
Italy | 750
Spain 87.50
Turkey I 87.50
U.S. | .00
Brazil 75.00
Malaysia e 75.00
Mexico | 75.00
Poland 75.00
Russia . 75.00
New Zealand | G750
Singapore 67.50

Taiwan I - 67.50
UAE I 65.00
Morocco 62.50
Pakistan I 62.50
Ukraine I G2.50

Canada 57.50
Argentina I 55.00
Brunei | 55.00
Chile 55.00
Dominican Republic G 55.00
Ghana | 55.00
Honduras 55.00
India I 55.00
Kenya I 55.00
Vietnam 55.00
Australia I 45.00
Colombia | /5.00
Costa Rica 45.00
Ecuador I, 45.00
Indonesia | - 5.00
Peru 45.00
Thailand I 45.00
China | £ 2.50
Egypt 42.50

Jordan N 42.50
Kuwait | 2. 50
Nigeria 42.50
Philippines I 42.50
South Africa I 37.50
Algeria 32.50
Saudi Arabia GGG 32.50
Venezuela N 32.50
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Category-by-Category

Trade Secrets
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e Only 23 of the b5 economies included in the
Index achieved a score of 50% or more on this
category. The average score on this category
is the weakest on the Index at 49.12%.

o While some economies in Latin America provide
a term of regulatory data protection (RDP), the
governments also limit the availability of the
protection through conditions or carve-outs.

» In Honduras—a new Index economy
in 2022—the five-year term of RDP
is contingent upon marketing the
biopharmaceutical product in Honduras.

» Likewise, in Ecuador, implementing
regulations to 2016 Cddigo Ingenios
legislation include similar carve-outs.

« Despite the absence of trade secrets
protection in many economies, some
emerging markets, including South Africa,
passed legislation to enhance protection.
The Cyber Crime Act 2020 provides a clear
avenue for the criminal prosecution of
misappropriation and illicit accessing of
trade secrets and confidential information.

Category 5: Trade Secrets and the Protection of Confidential Information, % Available

Score

Germany |, 100.00

The Netherlands

100.00

Sipain T —— 100.00
Sweden |, 00.00

Switzerland
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Japan I 93.33
I - |, ©1.67
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New Zealand |, 75.00
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Category-by-Category

Commercialization
of IP Assets
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Many of the economies benchmarked in

the Index are introducing policies that make
it more difficult to access their respective
markets or commercialize IP assets. Of the
55 sampled economies, 20 failed to achieve
a score of 50% or more, with a full 13 scoring
33.33% or less on the category. The average
score on this category was 58.62%.

IP rightsholders continue to face a
myriad of barriers to market access
in economies around the world.

» In Kenya, draft regulations outline a range
of localization requirements where data
processing must be a carrier in Kenya.

» Similarly, in Turkey, the Parliament passed
amendments requiring social media
providers to store data locally in Turkey.

However, countries of varying levels of
development took steps to strengthen the
framework for commercialization of IP assets.

» In Japan, the government released a
new guide to improve the framework for
licensing standard essential patents.

» In Jordan, the government launched
a series of programs to improve the
technology transfer and commercialization
environment through the creation of
technology incubators and partnerships
with local non-governmental
organizations and the private sector.

Category 6: Commercialization of IP Assets, % Available Score

Australia | 05.83
Israel 95.83

The Netherlands 87.50

Canada IS ssar
Japan | 86.17
New Zealand 86.17

Dominican Republic 66.67

Morocco I 66,67
Chile - | 65.33

Malaysia 65.33
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Argentina | .17
Costa Rica 58.33
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Saudi Arabia 50.00
Egypt I - 45.83
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India I 41.67
China. N 3553
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Pakistan I 34.67
Kuwait | 35.33
Nigeria 32.00
Russia [ 32.00
Algeria | 2917
Ukraine 29.17
Colombia GG  27.53
Thailand | 2753
Vietnam 26.33
Kenya I 20.83
Ghana | 16.67
Venezuela 12.50
Ecuador [ 8.33
Indonesia I 417
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Category-by-Category

Enforcement
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o Asin years past, a clear majority of the

sampled economies in the Index struggled

in this category. Only 23 economies (41.89%
of the sample) achieved a score of 50% or
more on this category, and only 11 economies
achieved a score of 75% or more.

The average score in this category is one of
the weakest on the Index, at 50.11%. However,

there were some positive development in 2021.

» In Chile, the National Congress amended
the Industrial Property Law to provide
statutory damages and a minimum prison
sentence for trademark infringement.

» In Indonesia, the Directorate General of
Intellectual Property introduced new anti-
counterfeiting and anti-piracy initiatives
and provided greater transparency on
cross-agency IP enforcement activity.

Category 7: Enforcement, % Available Score

U.S. | ©6.00
UK 95.57
France I 9.1
Sweden | 02.43
Germany 91.86
Ireland T 89.86
Japan | 55.14
South Korea 88.00
Switzerland I 83.86

The Netherland s | 531
Spain 76.29

Hungary 68.86

Poland | 637
Greece | 56,
Canada 55.86
Colombia I 53.71
Mexico | 5057
Chile 50.29

Morocco 43.00

Saudi Arabia . 42,97
Malaysia | 42.86
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Peru I 40
Russia I £0.14
Turkey 39.21
Honduras | 39.00
China I 3700
Costa Rica 34.43
Kuwait e 33.29
Ecuador I 3171
Jordan 29.43
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Brunci N 26.1
India 2514
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Philippines G 2456
Argentina 24.43
Ghana . 24.00
Kenya I 2229
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Ukraine NG 1S.43
Egypt 16.86
Nigeria I 16.57
Venezuela | 7.42
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Category-by-Category

Systemic
Efficiency

» The majority of sampled economies in the
Index performed well on this category, with

only 15 economies failing to achieve a score France I ©5.00
of 50% or above. Indeed, several economies Ireland 95.00

taly T 95.00
with otherwise challenging IP frameworks, Japan |, 9500
such as Colombia, India, and the Philippines,

South Korea 95.00
Sweden I 95.00
outperformed their overall Index scores on
this category, achieving a score of over 70%.

Category 8: Systemic Efficiency, % Available Score

U | 95.00
us. 95.00

e Overall, the average score on this

category is one of the strongest on the Singapore gg.gg
Index, at 62.55%, with a series of positive gy —————————————————————————————————————7
developments occurring throughout 2021

Hung?ry 80.00
in Latin America and the Middle East.

» The governments in Brazil and Mexico
released studies on the contributions of
IP-intensive industries to their national
economies. In Peru and Venezuela, the
government launched new programs to Thailand 65.00
provide small and medium-sized enterprises ' _
(SMEs) with assistance managing IP assets. Arge'rftffni e —— o (0 60.00

Indonesia [ I NEEGEG  55.00

Morocco 55.00

Pakistan I 55.00

Saudi Arabia | I 55.00
South Africa 50.00

» In Saudi Arabia, in a very positive move,
the Saudi IP Authority took a centralized
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role in the enforcement of trademark
infringement and created a new committee
to coordinate the enforcement of IP

rights more broadly across government
agencies within the Kingdom.

Turkey I 50000
vietnam IR 50.00
Ecuador 45.00
UAE I 45.00
Dominican Republic [N 40.00
Honduras 40.00
Nigeria I 40.00
Egypt N 3500
Kenya 35.00
Russia I 35.00
Jordan N 3000
Algeria 25.00
Ghana I 25.00
Brunei [N 20.00
Ukraine 20.00
Kuwait [N 10.00
Venezuela | 10.00
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uschamber.com/ipindex | 29




Category-by-Category

Membership &
Ratification of
International
Treaties
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A large number of economies received a
high score on this category: 22 economies
achieved a score of 75% or more, with 14
economies achieving a score of over 96%.
Overall, the average score is 61.43%.

However, a surprisingly large number of
high-income economies are not contracting
parties to many international IP treaties
included in the Index. Kuwait, Saudi Arabia,
UAE, and New Zealand all achieved a score
of 36% or less. However, each of these
countries have acceded to international
treaties not benchmarked in the Index.

In 2021, economies in Africa, the
Middle East, and the EU had score
improvement in this category.

» Nigeria and Ghana acceded to the
International Convention for the Protection of
New Varieties of Plants (UPQV), Act of 1991.

» Pakistan and UAE acceded to the
Protocol Relating to the Madrid
Agreement Concerning the
International Registration of Marks.

» While Sweden became a contracting party
to the Convention on Cybercrime in 2001,
Parliament ratified the treaty in 2021.

Category 9: Membership and Ratification of International Treaties, % Available Score

Canada | 100.00

France 100.00

Japan I T 100.00

The Netherlands - |EEE—S e 100.00
Spain 100.00

Sweden e 100.00
Switzerland - |1 100.00
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Ukraine e 100.00

U.S. | 100.00
Germany 96.43

Australia 85.71
Singapore I 8571

Ghana | .57
Morocco 78.57

Costa Rica 67.86

Dominican Republic I 67.86
Israel I 6786
Vietnam 64.29
Mexico R 60.71
Colombia I 5714
Chile 50.00
Jordan R 50.00
China | /043
Brunei 42.86
Egypt I 42.86
Kenya | 42.56
Nigeria 42.86
Philippines I 42.86
Honduras |  35.71
New Zealand 35.71
Algeria I 32.14
Argentina I 32.14
Ecuador 28.57
India I 28.57
Indonesia NG  28.57
Malaysia 28.57
UAE I 28.57
South Africa | IINNNNENINHbINGEGEEEEE .43
Brazil 17.86
Saudi Arabia [ 1429
Thailand |G 1429
Kuwait 714
Pakistan [ 7.14
Venezuela I 714
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ZIINN ...

The Index today covers 55 economies, with Ghana As Table 1 shows, the Index includes
and Honduras added as two new economies in economies from all major regions of the
the tenth edition. Together, these 55 economies world and is truly a global measure.
represent both a geographical cross-section of

the world and most of the global economic output,

together contributing over 90% of global GDP.

Table 1: Tenth Edition Index Economies by World Bank Region

Overview of the

. . Latin America Af.rica and Europe angl North America
and the Middle East Central Asia
[enth Edition

Australia Argentina Algeria France Canada
Brunei Brazil Egypt Germany u.s.
China Chile Ghana Greece
India Costa Rica Israel Hungary
Indonesia Colombia Jordan Ireland

Now in its tenth edition, the U.S. Chamber of Japan Dominican Republic Kenya Italy

Commerce’s International IP Index continues to Malaysia Ecuador Kuwait The Netherlands

provide an important industry perspective on New Zealand Honduras Morocco Poland

the IP standards that influence both long- and Pakistan Mexico Nigeria Russia

short—term. busingss and invest.ment decisioqs. Philippines Peru Saudi Arabia Spain

The Index is a unique and ?Ontmuousw evolving Singapore Venezuela South Africa Sweden

instrument. Not only does it assess the state of the

international IP environment, but it also provides South Korea —— Switzerland

a clear roadmap for any economy that wishes to Taiwan Turkey

be competitive in the 21t century’s knowledge- Thailand UK

based global economy. Large or small, developing Vietham Ukraine

or developed, economies from around the world
can utilize the insights about their own national IP
environments as well as those of their neighbors

Source: World Bank (2021)

and international competitors to improve their own
performance and better compete at the highest
levels for global investment, talent, and growth.

In addition to geographic diversity, the Index
also includes economies from a broad spectrum
of income groups as defined by the World

Bank. Below, Table 2 provides an overview

of all 55 economies sampled according to
income group as defined by the World Bank.
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Table 2: Tenth Edition Index Economies by World Bank Income Group Reg IOﬂa| Ra N kl ﬂgS

Lower-middle- Upper-middle- High-income High-income
income economies income economies economies OECD Members . :
Ao Arcont —— F— Region Average overall Europe and Overall Score Regional
eria rgentina run . .
& & % Index Score Central Asia Ranking
Egypt Brazil Kuwait Canada ;
North America 85.36% UK 94.14% 1
Ghana China Saudi Arabia Chile )
Europe and Central Asia 77.43% Germany 92.46% 2
Honduras Colombia Singapore France )
Asia 55.82% Sweden 92.14% 3
India Costa Rica Taiwan Germany . .
Latin America 43.70% France 92.10% 4
Indonesia Dominican Republic UAE Greece ) )
Africa and Middle East 41.55% The Netherlands 90.70% 5
Kenya Ecuador Hungary
” Jord reland Ireland 88.84% 6
orocco ordan relan i i
e o o Africa and Overall Score  Regional Switzerland 86.00% 7
igeria alaysia srae
h i \ " 4 o Middle East Ranking Spain - 2
akistan exico a 9
i . J y Israel 72.74% 1 Italy 83.40% 9
nes eru apan
Uk' 'F.’p' o Thp S Morocco 59.76% 2 T — 76.90% 10
raine ssia e Netherlands 9
y ' SU tfl1 A New Zoaland UAE 46.02% 3 Poland 7074% 1
ietham ou rica ew Zealan
: Jordan 44.70% 4 Greece 7067% 12
Ihaklland ZOlatr;dK Saudi Arabia 41.38% 5 Turkey 51.07% 13
rke outh Korea ®
Vu / 0 2090) . Gl 40.88% 6 Russia 46.64% 14
enezuela ain
“ P Kenya 37.38% 7 Ukraine 39.74% 15
Sweden South Africa 37.28% 8
Switzerland
Egypt 32.82% 9 . . .
&P Latin America  Overall Score  Regional
UK Nigeria 31.34% 10 S ing
us. . o
Kuwait 27.92% 1 Mexico 58.98% 1
Source: World Bank (2021). The World Bank has temporarily unclassified Venezuela pending the release of c .
: : osta Rica 54.56% 2
national accounts statistics. Consequently, the Index classifies Venezuela per its 2020 classification. Asia Overall Score Reg|ona| . . o
Ranking Dominican Republic  54.28% 3
Japan 91.26% 1 Peru 49.32% 4
Singapore 84.44% 2 Colombia 48.84% 5
South Korea 83.94% 3 il S &
Australia 8070% 4 Honduras — !
New Zealand 69.28% 5 Brazil 42.02% o
Taiwan 66.29% 6 Argentina 37.02% 9
China 55.86% 7 Ecuador 30.70% 10
Malaysia 51.90% 3 Venezuela 14.10% 1
Philippines 41.58% 9
Brunei 41.08% 10 .
. . North Overall Score Regional
Vietnam 38.72% 1 A . Ranki
India 38.64% 12 merica anxing
Thailand 35.78% 13 uS 9048% !
(o)
Indonesia 30.42% 14 Culic 75.24% 2
Pakistan 27.43% 15
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ZZUUINS

Evolution of

the Global IP
Environment: What
a Decade of the IP
Index Has Taught Us
about International

IP Policy
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In 2012, the U.S. Chamber released the inaugural
edition of the International IP Index. The Index
provides a rigorous, academic tool by which
countries can assess the strength of their IP system
and compare it to that of their neighbors and
economic competitors. To achieve this, the breadth
and depth of the Index has grown significantly

over time. Since 2012, the number of economies
included in the Index has increased substantially
from 11 economies benchmarked in the first edition
to 55 in the tenth edition, an increase of sampled
economies of almost 500%. The economies
included in the Index represent both a geographical
cross-section of the world and over 90% of global
economic output. Similarly, since the inaugural
edition, the indicators benchmarked have doubled
from 25 to 50. These 50 discrete indicators across
nine separate categories measure the strength of

a national IP environment with respect to both the
legal situation and levels of IP rights enforcement
on the ground. The indicators included cover all
major cross-sectoral IP rights as well as sector-
specific rights. As the Index has changed over
time, so too has the global IP environment.

With ten years of data on the IP frameworks in a
sample of global economies, we can take stock of
some of the major changes in the international IP
environment over the last decade. By examining
some of the major developments over the last
ten years, we can assess whether the global

IP environment has improved, deteriorated,

or broadly stood still. The insights offered by

the Index can help inform businesses and
policymakers about what the international IP
environment will look like ten years from now.

What Do the Numbers Say? The Global
IP Environment as Reflected in Ten
Editions of Index Scores

While the primary purpose of the IP Index has
always been to measure and benchmark the
strength of the national IP environment in the
economies sampled, a secondary function of
the Index is to serve as a proxy for the state of
the global environment. What does the global
IP environment look like today as measured
by the Index, and how does this compare

with when the Index was first launched?

Have things improved or weakened?

With Index scores now going back to 2012, there
is a sufficient amount of data to analyze and spot
trends. Indeed, looking at the movement of Index
scores over time allows us to get a sense of how

the global IP policy environment has evolved and
what some of the underlying factors are shaping
this movement, both positive and negative.

To begin with, we can calculate the overall average
score of all sampled economies vis-a-vis the
maximum available total score in the Index. Without
controlling for changes in the composition of the
Index with respect to the number of economies
sampled or the addition of new indicators, the total
aggregated results do provide a good starting point
as a snapshot and point of comparison. Below,
Figure 1 shows the average score of the economies
sampled as a percentage of the maximum score
for each of the ten editions of the Index.
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Figure 1: Overall Average Score, Percentage Available Score, First to Tenth Edition of Table 3: Average Score, % Available Score, Index Categories, First to Tenth Edition of

the Index the Index?
58.00% First Second Third Fourth Fifth
57.29% Edition Edition Edition Edition Edition
YA A 5 ategory 1: Patents, Related Rights, and Limitations 48% .57% .69% .38% .01%
00% 57.22% Category 1: P Related Righ d Limitati 54.48% 50.57% 54.69% 54.38% 54.01%
Category 2: Copyrights, Related Rights, and Limitations 50.92% 46.63% 48.46% 48.07% 46.44%
56.00% =~ 9572% Category 3: Trademarks, Related Rights, and Limitations 95.45% 67.00% 63.33% 62.28% 61.34%
Category 4: Design Rights, Related Rights, and Limitations NA NA NA NA NA
55.00% Category 5: Trade Secrets and the Protection of Confidential NA 56.50% 59.58% 57.62% 53.66%
54.97% 54.85% Information
54.00% Category 6: Commercialization of IP Assets and Market NA NA NA NA NA
) ° Access
53.62% Category 7: Enforcement 52.13% 45.97% 49.66% 49.57% 47.86%
O,
53.00% Category 8: Systemic Efficiency NA NA NA NA NA
Category 9: Membership and Ratification of International 50.00% 43.50% 46.25% 4714% 50.78%
52.00% Treaties
51.00% Sixth Seventh Eighth  Ninth  Tenth
51.05% Edition Edition Edition Edition Edition
50.00% Category 1: Patents, Related Rights, and Limitations 56.35% 56.79% 60.50% 60.87% 59.92%
Category 2: Copyrights, Related Rights, and Limitations 4717% 47.45% 48.23% 4915% 49.57%
49.00% Category 3: Trademarks, Related Rights, and Limitations 62.44% 62.66% 62.38% 62.97% 62.95%
Category 4: Design Rights, Related Rights, and Limitations NA NA 64.20% 64.95% 65.14%
o Category b: Trade Secrets and the Protection of Confidential 50.30% 48.03% 48.43% 49.40% 4912%
48.00% Information
Category 6: Commercialization of IP Assets and Market 59.83% 58.19% 59.00% 59.42% 58.70%
47.00% Access
First Second  Third Fourth Fifth Sixth  Seventh  Eighth Ninth Tenth Category 7: Enforcement 49.28% 49.28% 49.45% 49.67% 50.26%
Edition Edition Edition Edition Edition Edition Edition Edition Edition Edition Category 8: Systemic Efficiency 67.00% 63.25% 62.26% 63.11% 62.55%
Category 9: Membership and Ratification of International 52.63% 53.63% 59.50% 60.65% 61.43%
. . . . . Treaties
A simple comparison between the inaugural most categories, there has been an improvement
edition in 2012 with the latest edition from 2022 in the global IP environment. Below, Table 3 and
shows an increase in the average score of 1.50%. Figure 2 show the average score for the nine
On this basis it is fair to say that, today, ten categories of the Index over the ten editions.

years after the launch of the Index, the global IP
environment is stronger than what it was in 2012.
Equally, when looking at the different categories
of the Index, the evidence also suggests that, for
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Figure 2: Average Score, % Available Score, Index Categories, First to Tenth Edition of

the Index

70.00%

65.00%

60.00%

55.00%

50.00%

45.00%

40.00%
First Second Third Fourth
Edition Edition Edition Edition

Category 1: Patents, Related Rights, and Limitations
Category 3: Trademarks, Related Rights, and Limitations

Category 5: Trade Secrets and the Protection of Confidential Information

—k— Category 7: Enforcement

—#— Category 9: Membership and Ratification of International Treaties

While Figure 1illustrates the aggregated average
score improved between 2012 and 2022, Table 3
and Figure 2 similarly show that there has been an
improvement over time for most categories of the
Index. Simply put, there is more “green” and higher
average scores on most categories today in 2022
than in 2012. Notably, there has been a substantial
strengthening of the global IP environment in
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Sixth Seventh  Eighth Ninth Tenth
Edition Edition Edition Edition Edition

Category 2: Copyrights, Related Rights, and Limitations

—%¥— Category 4: Design Rights, Related Rights, and Limitations
Category 6: Commercialization of IP Assets and Market Access
Category 8: Systemic Efficiency

Category 1: Patents, Related Rights, and Limitations
and Category 9: Membership and Ratification of
International Treaties. Compared with the starting
point in 2012, the average score on these categories
has improved by 5.44% and 11.43%, respectively.

Yet these aggregated comparisons
can only take us so far.

The Index in 2012 was very different from the Index
in 2022. In addition to changes in the national IP
environment, two main methodological factors
potentially affect this movement: the number

of economies sampled and the addition of new
indicators to the Index. As mentioned, the first
edition of the Index contained only 11 economies
and 25 indicators. Today, the Index benchmarks
the performance in 55 economies across 50
different indicators. In this respect, the number of
variables measured has doubled and the number
of economies increased five-fold. That is a sizable
increase, particularly for the number of economies
included. Depending on the strength of the national
IP environment of those economies added, the
overall results of a given edition of the Index can
move up or down. If a large number of economies
with relatively strong IP environments are added,
then the overall average score will increase
regardless of what has changed in the underlying
global environment. The same logic applies with
reverse effect if most economies added in a

given year have relatively weaker environments.

With this in mind, we must narrow down our points
of comparison to get a more granular picture

of how the global IP environment has changed
over the course of the Index. By controlling for
these changes, the Index can provide more
sophisticated comparisons over time.

But first, it is worth recognizing a fundamental
insight that the aggregated score comparison
over the last ten editions of the Index shows: If
the indicators included in the Index represent
a gold standard for the protection and
enforcement of IP rights (regardless of whether
there are 25 or 50 indicators), then a global
score of between 51% to 57% demonstrates
clearly the large amount of work to be done to
give rightsholders the protections they need
to continue to innovate and create new IP-
based products, services, and technologies.

Comparing Apples to Apples and
Oranges to Oranges: Controlling for the
Addition of New Economies

The primary challenge in making comparisons
over time has been the composition of the Index
and specifically the growth in the number of
economies sampled. Over the course of the
Index, this is the one variable that has seen

the greatest amount of change, growing from

11 economies in the first edition of the Index to
today’s Index covering 55 different economies.
Over the following pages we try and control for
this by isolating and examining the results for a
sub-group of economies. Specifically, we track

the 25 economies included in the second edition
of the Index. Looking at only these economies,

it is possible to track movement over time on a
like-for-like basis regardless of the addition of

new indicators on the Index. How have these
economies performed vis-a-vis the Index as well as
each other over the course of the past nine years?
Below, Table 4 shows the 25 economies sampled
from the second edition of the Index according

to income group as defined by the World Bank.
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Table 4: 25 Economies Sampled from the Second Edition of the Index by World Bank
Income Group

Lower-middle- Upper-middle- High-income High-income
income economies income economies economies OECD Members
India Argentina Singapore Australia
Indonesia Brazil UAE Canada
Nigeria China Chile
Ukraine Colombia France
Vietnam Malaysia Japan
Mexico New Zealand
Russia UK
South Africa u.s.
Thailand
Turkey

To begin with, it is worth looking at the category- a regression? Below, Figure 3 shows the percentage
by-category movement; this shows how the average movement on a category-by-category basis for the
Index scores for these 25 economies have changed nine categories of the Index for these 25 economies
over the course of the nine editions sampled. between the second and tenth editions of the Index.
For which categories has there been positive

movement and for which categories has there been
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Figure 3: % Movement, Average Score, 25 Economies, Second to Tenth Edition of the
Index, Category-by-Category
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Category 3: Trademarks, Related Rights, and Limitations

Category 8: Systemic Efficiency

Just as with Table 3 above and the heatmap for
the entire aggregated sample of all economies,
Figure 3 shows a very similar progression over

As with the aggregated comparisons, these
improvements were particularly strong for Category
1: Patents, Related Rights, and Limitations and

time: On most categories of the Index there has, on Category 9: Membership and Ratification of
average, been an improvement in the national IP International Treaties. Compared with the starting
environment for the 25 economies sampled. In this point in the second edition of the Index, the
sense the results for this isolation exercise reinforce average score on these categories has, on average,

the overall findings of the aggregated scores. improved by 5.45% and 15.64%, respectively, for the
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25 economies examined. However, just as with the
total sample of economies, becoming a member
and contracting party to an international IP treaty
is only the first step in improving an economy’s
national IP environment. Critically, economies

can only benefit from improved standards of IP
protection if these are fully implemented and
enforced. As governments and international
institutions move forward with fresh trade
negotiations, this should always be at the forefront.
Unlike the aggregated sample, these 25 economies
also saw improvements on Category 2: Copyrights,
Related Rights, and Limitations and Category 7:
Enforcement. Compared with the starting point in
the second edition of the Index, the average score
on these categories has improved by 4.1% and
4.52%, respectively. In contrast, the aggregated
sample saw a weakening on both these categories.

Digging a little deeper at the individual economy
level, these average results make sense. Several of
the 25 sampled economies have made significant
improvements to their national IP environments

by becoming contracting parties to several
international treaties. Canada and Japan stand out
as making dramatic improvements on Category

9: Membership and Ratification of International
Treaties. This is in part due to a dedicated
commitment from both governments to join several
major IP treaties over the past decade as well as
the addition of new treaties to the Index. In the
first edition of the Index, Canada achieved a score
of 1 out of a total available score of 5 (20%). In

this year’s edition of the Index, Canada achieves

a score of 7 out of a possible 7 (100%). In 2019,
Canada acceded to three international treaties
included in the Index: the Singapore Treaty on the
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Law of Trademarks; the Protocol Relating to the
Madrid Agreement Concerning the International
Registration of Marks; and the Patent Law Treaty.

Similarly, Japan joined several major IP treaties
over the course of the Index, including the
Singapore Treaty, the Madrid Protocol, and the
EU-Japan Economic Partnership Agreement. Of
the 25 second edition economies isolated and
tracked over time, other economies too have over
the last decade become contracting parties to

IP treaties included in the Index. This includes
Colombia, India, Malaysia, Nigeria, the UAE,

and Vietnam. While rightsholders face many
challenges with the actual implementation of these
treaty standards in individual economies, these
are nevertheless important commitments made.
Being a contracting party to key international

IP treaties reflects a given economy’s broader
participation in the international IP community and
its embrace of the highest IP standards. As such,
treaty participation is a strong signal of the extent
to which an economy both chooses to participate
in the international IP system and adheres to
established standards and best practices.

Finally, comparing the aggregated average score
for all economies across all editions of the Index
with the aggregated average score for the 25
economies isolated from the second edition, shows
that both groups have broadly moved in the same
direction over much of the last decade. Below,
Figure 4 shows the average aggregated score for
both the entire sample of economies and the 25
economies across nine editions of the Index.

Figure 4: Overall Average Score, Percentage Available Score, Second to Tenth Edition
of the Index, % Movement, Aggregated Score for all Economies Versus 25 Economies
from Second Edition of the Index
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Remarkably, the two samples share a similar
trajectory together across most of the Index.
Apart from the first few editions of the Index, the
overall direction—positive or negative—of both
sampled groups is quite similar. Over the last
three editions of the Index, in particular, both
groups have a similar trajectory and are separated
by less than 0.5% in average overall score.
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From the Macro to the Micro: Examining
Major |IP Developments over Ten Editions
of the Index through Case Studies

In addition to examining the changes in the Index’s
overall and category-by-category scores, it is

also possible to gain insight into what some of

the major developments in IP policy have been,

through a selection of individual case studies.
The following sub-sections look at two key

areas where the IP policy environment today is
fundamentally different than what it was in 2012.

Case Study 1: Enforcement through injunctive-style-relief—
how rightsholders are successfully using a new tool in the
fight against online copyright piracy

Ten years ago, rightsholders across the globe were
struggling to effectively enforce their copyrights
against online piracy. Beginning in the mid-to-late
1990s, advances in computer-based technology
and the advent of the internet fundamentally
changed how creative goods are consumed and
accessed by consumers. In 1998, sales of physical
compact discs accounted for 83.3% of total music
sales. Twenty years later—in 2018—compact discs
accounted for only 71% of total sales. Instead, digital
downloads and streaming services (advertisement
supported and paid) constituted close to 70% of
total sales volume. In a growing number of the
world’s economies, internet penetration and the
use of mobile devices is almost ubiquitous. Even in
developing economies that often lack sophisticated
technological infrastructure, consumers are able

to access a growing range of digital services and
content through the use of mobile devices.

In the U.S., more than eight out of ten Americans
today own a smartphone and internet penetration
is near universal. The growth and scale of

online piracy since the late 1990s—whether
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through downloading, streaming, or some other
technology—has mirrored this growth in broadband
and mobile device connectivity. The scale and
volume of online infringement has resulted in a
growing strain and burden on rightsholders to
effectively protect their content and economic
rights. The adverse economic impact on the
content industry has been staggering. A recent
report by NERA Consulting, commissioned by
the U.S. Chamber of Commerce’s GIPC, found
that global online piracy costs the American
economy nearly USD 30 billion in lost sales
each year. As this data suggests, online piracy
remains a pervasive and existential threat to
creators and rightsholders across the world.
But beginning in the early 2010s, rightsholders
have identified and successfully applied a new
tool in this battle: injunctive-style relief.

What is “injunctive-style relief”? Essentially, it is the
ability of a given rightsholder to have the option of
seeking redress for an infringement of copyright
either through a court of law or, administratively,
with a government authority. The mechanism can

look and work slightly differently depending on the
legal jurisdiction, but the end result is an order to
disable access to the infringing content. The last
decade has seen a sharp increase in the number
of economies that are using this type of judicial or
administrative mechanism to effectively disable
access to infringing content. Today, many EU
Member States, the UK, India, Singapore, Russia,
and a host of other economies have introduced
measures that allow rightsholders to seek and
gain effective relief against copyright infringement
online. Many of these economies are also
introducing so-called “dynamic” injunctions. Such
an injunction addresses the issue of mirror sites

and disables infringing content that re-enters the
public domain by simply being moved to a different
access point online. These types of dynamic
injunction orders are becoming more commonplace,
with similar mechanisms available in, for example,
the Netherlands, Greece, Singapore, India, the
UK, and Russia. The positive impact on these
economies’ Index scores can be seen below in
Figure B, which compares a sample of these
economies’ first percentage score on Category 2:
Copyright, Related Rights, and Limitations with
their latest score on the tenth edition of the Index.
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Figure b: Category 2: Copyrights, Related Rights, and Limitations, % Score Change,

Sample of Index Economies
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As Figure 5 shows, all of these economies have
seen a substantial increase in their scores on
this category of between 4% and 18%. This has, in
large measure, been due to the introduction and

enforcement of injunctive-style relief mechanisms.
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Indeed, the net effect of the use of these types of
mechanisms has been a steady decrease in rates of
online piracy and use of legitimate, licensed content
in those economies that have adopted these
measures. For example, the Netherlands research

commissioned by the Dutch copyright foundation
BREIN suggests that since the initial injunction
disabling access was issued in 2018, web traffic
and usage of the Pirate Bay in the Netherlands has
fallen by 80-90%. Similarly, in Sweden (long a haven
for online piracy and known as a host for websites
providing access to illegal content including the
Pirate Bay, which was founded there in 2003),
rightsholders who for years struggled to effectively
address the illegal accessing of their content online
can now effectively enforce their rights through the
judiciary and established court-set precedents that
grant them direct access to injunctive-style relief.
The positive impact of these new enforcement tools
can be seen in a drop in rates of online piracy.

In November 2019, the Swedish Patent Office
commissioned an online survey of internet
users and levels of copyright infringement. The
survey found a notable decrease in the number
of users engaging in piracy and accessing
illegal content compared to the previous survey
conducted in 2017. Overall, the number of
respondents saying they accessed copyright-
infringing content fell from 21% to 14%. Of note is
the even steeper drop in the age category 16-29
where the number of respondents saying they
accessed copyright-infringing content fell from
almost half (46%) of the respondents to 28%.

In many cases, these positive enforcement efforts
have led to increased creative output and related
economic activity. For example, over the past
decade, South Korea has taken an increasingly
active stance toward combating online piracy. In
2009, amendments to the Copyright Act introduced
a graduated warning system operated by the
Ministry of Culture, Sport, and Tourism and the
Korean Communication Commission (KCC). Under
the law, the KCC sends three sets of notices to
infringing users and online service providers and
can order the suspension of users’ accounts for
up to six months if an inadequate response is

secured. Korea also has in place an administrative
mechanism for responding to rightsholders’
requests for removing access to infringing content
online. The legal basis is found in Article 102(2)f of
the Korean Copyright Act, which provides limited
liability for ISPs that respond to a court (or related
administrative body) order to delete or disable
access to infringing content. Industry reports
suggest that more than 400 infringing websites
have been disabled in Korea under this mechanism.

A 2016 study by the Motion Picture Association
found a 90% drop, on average, in visits to disabled
sites within three months of an order to disable
access. In addition, the data suggested a 15%
drop in visits to infringing websites and a 50%
reduction for peer-2-peer (P2P) sites following
three instances of disabling a given site. The result
of these reforms has been that copyright piracy in
Korea has decreased substantially. This has been
achieved at the same time as internet connectivity
and speed have increased manifold, with more
Koreans than ever accessing content online.

At the same time, the creative sector in Korea has
flourished. For example, the 2012 World Intellectual
Property Organization (WIPO)-commissioned

study, The Economic Contribution of Copyright-
Based Industries in the Republic of Korea, found
that the copyright industries made a substantial
contribution to both national economic output

and employment in Korea. The economic impact
was estimated at 9.89% of total national economic
output (GDP) and 6.24% of total employment. More
recent research suggests that the economic impact
of Korea’s cultural industries and the creative
economy were substantial and valued at over USD
12 billion in exports in 2019. As such, Korea stands
as an example, to economies not only in southeast
Asia but around the world, of what strong and
consistent protection of copyright can achieve in
terms of stimulating innovation, cultural production,
and income-generating economic activity.
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Case Study 2: A growing menace—how the spread of
counterfeit goods poses a threat to the health and safety of

consumers around the world

Today’s global economy is interlinked,
interdependent, and open for business in a way
that it was impossible logistically, politically, or
financially a mere generation ago. Just-in-time
manufacturing and the use of international supply
chains are today cross-sectoral industry standards
and the basis for much of modern commerce.
Everyday consumer goods are designed in one
part of the world, manufactured in a different
location, and then seamlessly sold and shipped

to consumers all around the globe. Through the
growth and advent of international trade, even
small businesses can today reach potential
customers and consumers in markets inaccessible
a generation ago. The result has been a significant
increase in the volume and value of global trade.
In 1990 the value of world trade in goods was

an estimated USD 3.5 trillion.® Today, the value

of global trade in goods is almost six times that
amount at an estimated pre-COVID-19 pandemic
USD 19.65 trillion in 2018—and this figure does
not include trade in services, which has grown
exponentially over the last two decades.* However,
as international trade has increased, so too has
the circulation of counterfeit and pirated goods.

Definitions of “counterfeit” and “pirated” goods vary
depending on the legal jurisdiction. Often there

are differences in civil and criminal definitions and
remedies depending on the type of IP right being
infringed by the counterfeit or pirated good. Under
the TRIPS Agreement, counterfeit trademark goods
are defined as “any goods, including packaging,
bearing without authorization a trademark which

is identical to the trademark validly registered

in respect of such goods, or which cannot be
distinguished in its essential aspects from such a
trademark and which thereby infringes the rights
of the owner of the trademark in question under
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the law of the country of importation.”® TRIPS
defines “pirated” goods as being those goods
“which are copies made without the consent of the
right holder or person duly authorized by the right
holder in the country of production and which are
made directly or indirectly from an article where
the making of that copy would have constituted

an infringement of a copyright or a related right
under the law of the country of importation.”

Regardless of definitions, the intention behind
counterfeiting and piracy is the same. For
counterfeiting, it is to produce lower cost

versions of legitimate products that free-ride on
the brand’s established value and credibility in

the marketplace. Indeed, a given brand or mark
reflects a certain level of quality and content
linked to the product(s) bearing the mark that is
exploited by counterfeiters. The level of forgery

or imitation can vary significantly in terms of the
counterfeit product’s quality, from very poor, cheap
imitations to products of close likeness to the
original product. For example, footwear, jewelry,
apparel, and fashion items can mimic distinguished
features of the brand, logo, trade dress, and other
rights (including design rights), but the materials
and assembly may be of lower quality. Likewise,
counterfeit wines may imitate the brand’s packaging
and design but consist of an inferior-quality

wine. Piracy differs from counterfeiting in the
nature of the activity, as it consists of creating an
unauthorized exact copy of an item. This is usually,
but not always, media such as computer software,
films, computer games, and video games, which
are protected by an IP right such as copyright.

Irrespective of if it is a “counterfeit” or “pirated”
good, the act of imitating and/or falsifying a
legitimate good is an infringement of one or more IP

rights and is a threat not only to the rightsholders
in question, but also to the health and safety of
consumers everywhere. Counterfeit and pirated
goods jeopardize consumer health and often pose
a serious safety risk: fake toys contain hazardous
and prohibited chemicals and detachable small
parts; counterfeit medicines pose a direct risk to
the health and safety of patients around the world;
brake pads made of compressed grass compromise
automotive safety; and counterfeit microchips

for civilian aircrafts endanger air passengers.
Counterfeit and pirated products are also a drag
on national economies, as they are per definition
the result of criminal and black-market trading
activity. As a result, they deprive governments of
legitimate tax revenue and undermine legitimate
markets for innovators and creators everywhere.

One area of growing concern relates to the trade in
substandard and counterfeit medicines. Medicines
and pharmaceutical treatments are today
manufactured, sold, distributed, and dispensed
across the globe. Complex and interlinked

supply and demand chains mean manufacturers,
distributors, wholesalers, pharmacists, healthcare
professionals, and patients all make up a global
network of producers, sellers, and consumers of
pharmaceuticals. The globalization of the health
care sector and the free movement of its goods and
services have had enormous benefits: for example,
patients can now access medicines that were in the
past either not produced locally or far too expensive
to import and access. However, the globalization of
pharmaceutical markets and production has also
increased the spread and prevalence of unsafe
medicines. Broadly speaking, unsafe medicines
can be divided into two categories: counterfeit
medicines and substandard medicines. Counterfeit
medicines are defined by the World Health
Organization (WHO) as being “deliberately and
fraudulently mislabeled with respect to identity
and/or source.”” Substandard pharmaceuticals, on
the other hand, are those that have been legally
authorized for manufacturing and, more often than

not, approved for market and sale by a national

or regional Drug Regulatory Authority (DRA) but
that do not meet the required quality or safety
requirements for that particular drug or treatment.

The United States Pharmacopeia (USP), the
official public standards-setting authority for all
medicines, pharmaceutical, and health products in
the United States, defines substandard drugs as
being “genuine products that do not conform to the
pharmacopeial standards set for them.”® The most
common reasons why drugs become substandard
are poor manufacturing practices, the use of
impure formulation ingredients, and the inadequate
quality of active ingredients (that is the main
therapeutic ingredient of a medicine), which can
be caused by, among other things, decomposition
due to high temperatures and humidity. There are
also many instances in which impure and toxic
ingredients have been added to the manufacturing
process, rendering the medicines produced not
only substandard but harmful. Counterfeit and
substandard drugs make up a growing share of
the total drugs supply. Estimates by the WHQO,

U.S. Food and Drug Administration (FDA), and
others put the number of counterfeit drugs
between 10% and 15% of the total drugs market,
with some areas in Asia and Africa reaching

levels of almost 50%.° Estimating the amount of
substandard drugs on the market is much more
difficult. This is because so many substandard
drugs are legitimately manufactured and regulatory
approved medicines. However, the few studies
that do exist have found that in some cases, and
countries, the number of substandard drugs can
be as high as 40% of the total sample size.”®

In 1997 a team of researchers using a survey of 96
samples of chloroquine, an anti-malaria drug, and
selected antibacterials from Nigeria and Thailand,
found that 36.5% of samples were substandard
with respect to pharmacopeial limits, and that 36%
of samples from Nigeria and 40% of samples from
Thailand contained quantities of active ingredients
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that were outside British pharmacopeial limits."
Six drugs had no active ingredient at all.”

Critically, the prevalence of counterfeit and
substandard treatments is increasing as a response
to the COVID-19 pandemic. The last two years have
seen a marked circulation of counterfeit and/or
substandard COVID-19 treatments, vaccines, and
related medical supplies. For example, in March
2021, the WHO'’s Director-General Tedros Adhanom
Ghebreyesus warned the public of the dangers of
counterfeit and substandard vaccines: “We urge all
people not to buy vaccines outside government-run
vaccination programs. Any vaccine outside these
programs may be substandard or falsified, with the
potential to cause serious harm.”™ Similarly, the
general secretary of Interpol warned in a November
2021 article in the British Medical Journal that
counterfeiters were targeting COVID-19 vaccines.™

International efforts to track and measure the
scale and circulation of counterfeit and pirated
goods have increased over the course of the
Index. This work has primarily been driven by the
OECD and European Union Intellectual Property
Office (EUIPO), which have been instrumental in
developing new metrics and regular assessments
of levels of trade-related counterfeiting. In 2008
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the OECD published The Economic Impact of
Counterfeiting and Piracy, which embedded
seizure data, customs and industry survey data,
and international trade data into an econometric
model known as the GTRIC-e that provided an
estimation of the magnitude of trade-related
physical counterfeiting both in aggregate
internationally and within each economy. The
study concluded that global physical counterfeiting
accounted for some USD 200 billion in 2005. In
20089 this estimate was updated to account for
the growth and changing composition in global
trade, increasing the magnitude of global physical
counterfeiting to USD 250 billion."™ These studies
have since been updated with new estimates of
the volume of the international trade in counterfeit
and pirated goods released in 2013, 2016, 2019,
and 2021. These estimates show that the volume
and scope of counterfeit and pirated goods is
steadily increasing. The latest estimates from 2021
suggest that this aggregated trade was valued at
just under USD 500 billion (USD 464 billion), or
2.6% of global trade.'® Below, Figure 6 shows the
growth in this trade over the course of the Index.

Figure 6: Estimated Rates of Global Trade in Counterfeit and Pirated Products, USD

Billions, OECD 2008 Versus 2019
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As Figure 6 shows, the growth in the volume
and value of the international trade in
counterfeit and pirated goods has been
astounding over the last decade—almost
doubling over the ten editions of the Index.

Since 2012, the Index has measured the extent

to which customs authorities in the economies
benchmarked in the Index have sufficient authority
to effectively act against suspected counterfeit
and pirated goods. Under Indicator 37: Effective
Border Measures, the Index measures the extent
to which customs authorities, border guards, and/
or other designated officials have the ex officio

$464

2019

authority to seize suspected counterfeit and pirated
goods, including goods in-transit, without a formal
complaint from a given rightsholder. Unfortunately,
few economies have these powers in place and
thus deprive rightsholders (and consumers in these
jurisdictions) an effective avenue for enforcing IP
rights at the border and eliminating the health and
safety risks of counterfeit and pirated goods.

In many Index economies, customs officials are not
given ex officio powers to seize suspected goods.

In some cases in which they do have this power, in
practice they do not use it or the power is restricted
to only goods that are destined for the domestic
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market and not those in-transit. Looking at the
overall performance of the 55 sampled economies,
less than one-third (27%) of the sample achieved

a score of 1. In contrast, more economies (29% of

the entire sample) failed to achieve a score of 0.25
and seven economies received a score of zero.
Below, Figure 7 shows the overall performance on
this indicator in the tenth edition of the Index.

Figure 7: Indicator 37: Effective Border Measures, Overall Scores, All Economies, Tenth

Edition

Similarly, many economies do not measure or
provide publicly available information on customs

seizure activities with respect to IP-infringing goods.

Since the fifth edition of the Index, under Indicator
38: Transparency and Public Reporting by Customs
Authorities of Trade-Related IP Infringement, the
Index has sought to measure the extent to which
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customs authorities in a given economy publish
statistics and data on trade-related IP infringement.
Specifically, this indicator measures (1) the extent
to which data are published on a regular and
systematic basis and (2) the level of detail of these
data, including, for example, whether the data lists
important information such as countries of origin

of any seized item. A surprisingly large number

of economies—a full 29% of the 55 sampled
economies—do not publish any statistics on
actions taken by their customs authorities with
respect to suspected IP-infringing goods. Only

16 of the 55 economies sampled in the Index
regularly publish data on customs actions taken
against suspected counterfeit goods. Another 23
economies publish some information; however, this
may be on an ad hoc basis or fail to include relevant
descriptive information such as countries of origin
or volume and estimated value of the seized goods.

While important improvements have been made
over time in the Index—for example, several
economies have improved the legal framework
granting ex officio authority to customs officials
and the degree of transparency—the fact is that
most economies benchmarked on the Index should
be doing more. Counterfeiting and piracy are a
direct threat to human welfare, and strong border
enforcement is an effective tool in combatting
this public safety menace. This remains as much
of a challenge today as it was when the first
edition of the Index was published in 2012.
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The Global IP
Environment In
2021—Major
Developments,
Overall Index
Scores, and
Category-by-
Category Results
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In 2021, decades of development of a global

IP rights architecture contributed to the rapid
availability of life-saving vaccines and therapies
and a host of other technological solutions that
kept humans safe, connected, and productive to

a degree unimaginable in previous pandemics.
In 2022, those same rights and architecture are
under serious challenge from governmental and
non-governmental activists who misrepresent
the role of IP in innovation and the economy.

The broader context: The COVID-19 pandemic and the global

economy

Even as COVID-19 continued to dominate world
affairs in 2021, the global community began to
avail itself of new and better tools to mitigate
the health and socio-economic impact of

the pandemic, especially including safe and
effective vaccines being manufactured at global
scale, as well, increasingly, as therapies.

Global estimates from the Johns Hopkins
Coronavirus Resource Center suggest that at the
end of the year, close to 9 billion total doses of
COVID-19 vaccines had been administered and
almost 50% (44.89%) of the global population
was fully vaccinated.l! Similarly, the IMF-WHO
“COVID-19 Vaccine Supply Tracker” database
suggests that most of the world’s economies have
in place purchase and supply commitments to
vaccinate 70% or more of their populations.fil

Global vaccine manufacturing output has also
scaled up dramatically. Data from the International
Federation of Pharmaceutical Manufacturers and
Associations (IFPMA), released in conjunction

with the fall 2021 G-20 meeting in Rome, showed
that global COVID-19 vaccination manufacturing
capacity had reached just under 10 billion

doses in October 2021, and was projected

to reach 24 billion doses by June 2022.lil

As the global community moves forward in 2022,
the COVID-19 pandemic will continue to have a
profound impact on the global economy and on how
we interact and live as a global society. Individual
economies will experience the pandemic’s health
and economic impact differently, with varying levels
of severity experienced depending on the individual
health and socio-economic circumstances of that
economy. But two years into this pandemic, the
critical takeaway is clear: the global community
today is in a far better position to manage the
socio-economic impact of the pandemic than

it was at the beginning of this crisis. This is in

large measure due to the extraordinary efforts

of IP-intensive industries and, in particular, the
research-based biopharmaceutical industry.
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A new paradigm for biopharmaceutical innovation and R&D:
The research-based biopharmaceutical industry and the

COVID-19 pandemic

According to data from the Biotechnology
Innovation Organization (BIO), within only

three months of the publication of genetic
sequencing data of SARS-CoV-2, the first
human studies for COVID-19 vaccine candidates
had begun.™ This compares to 20 months
during the SARS outbreak in 20083.

At the time of research, data published by the
Pharmaceutical Research and Manufacturers
of America (PhRMA) at the end of 2021 showed
that 1,659 active clinical trials were taking

place globally to test treatments and potential
vaccines for COVID-19.[v] Of these trials, 624
were testing unique COVID-19 treatments, with
a total of 132 vaccines in clinical trials. Most
important of all, several novel vaccines have been
authorized or approved for use across the world
and billions of people have been inoculated.

It is impossible to overstate the enormity of these
accomplishments. The speed at which this research
has taken place is unprecedented. It shows the
extensive scientific capacity developed by the
biopharmaceutical and biotech communities

and their ability to understand and develop a
treatment for a novel virus that was not present

in human beings 24 months ago, and to scale

up manufacturing quickly and decisively.

At a scientific, manufacturing, distribution, and
organizational level, what the industry together
with its partners in academia and the public
sector has been able to achieve is remarkable.

As many politicians, policymakers, and scientists
pointed out when the first vaccine was authorized
for emergency use by the FDA, this achievement
truly amounts to a modern-day miracle.
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Yet the scientific and technological capacity
that has allowed industry, public research
organizations, and academic researchers to
achieve this technological miracle is based on
decades of scientific study, R&D investment,
and innovation predicated to a large degree on
a system of strong, clear, and reliable IP rights.
Developing new medicines is a long-term, high-
risk, resource-intensive process, including high
sunk costs such as laboratories, equipment,
and researchers. As medicines became more
targeted, technically sophisticated, and effective,
the cost of development has risen dramatically.

In 1979, the total cost of developing and approving
a new drug stood at USD 138 million. Almost 25
years later, in 2003, this figure was estimated

at USD 802 million.M! A 2012 estimate puts the
total cost of drug development at approximately
USD 1.5 billion.M! By 2016, research from Tufts
University suggests, it cost USD 2.6 billion,

on average, to develop a new drug,liil

International experience and the basic economics
of the biopharmaceutical industry show how
critical IP rights are to enable this massive
investment in the research and development of
new medical technologies and products.l In
particular, patents and other forms of exclusivity
for biopharmaceuticals, such as regulatory data
protection (RDP) and special incentives for the
protection and production of orphan drugs,
enable research-based companies to make
otherwise unsustainable investments in R&D
toward the discovery of new drugs, medical
devices, and therapies. And whereas public
sector funding of early-stage scientific research
is significant and critically important, the private
sector, without any guarantee of a return on

investment, funds and performs the lion’s share
of the applied science that turns advances in
knowledge into usable products that save lives.

Biopharmaceutical innovation is an extremely
high-risk investment. On average, only one to

two of every 10,000 synthesized, examined,

and screened compounds in basic research will
successfully pass through all stages of R&D and
go on to become a marketable drug. IP rights
provide a limited-term market exclusivity that gives
firms sufficient time to recoup R&D investments.
Generic competition from additional market
entrants follows later, by design, precisely because
these follow-on manufacturers bear none of the
costs of early-stage investment, R&D, and product
commercialization carried by the innovator.

The innovation, scientific, and technological
progress that has allowed the global community
to function during the COVID-19 pandemic did
not emerge overnight. Instead, these technologies
and products are the fruit of a pre-existing
innovation ecosystem that relies on IP rights

to enable allocation of resources, formation

of partnerships, and transfer of technology on
commercial terms. Without strong and clear IP
rights, it is unlikely that any of the products and
technologies—or the underlying science—that
have been essential to keep societies functioning
and fighting the COVID-19 pandemic, would exist.

As the Index and its accompanying Statistical
Annex has sought to show over the last decade,
the link between IP rights, innovation, and

the commercialization of new products and
technologies is clear and statistically significant.

Taking a wrong turn: Proposals for a WTO TRIPS Waiver

In October 2020, before a single vaccine was
fully tested, reviewed, and authorized as safe
and effective by competent scientific and
regulatory bodies, a group of WTO members led
by India and South Africa put forth a proposal
to waive the greater part of the international IP
rights commitments that form the Trade Related
Aspects of Intellectual Property Rights (TRIPS)
Agreement.d These countries offered no evidence
that IP rights were or would become a barrier to
an effective global response to the pandemic,
merely their assertions that patents rights were
inconsistent with their vision of global equity.

What waiver proponents appear to willfully
mischaracterize is that undermining intellectual
property rights for complex, hard to manufacture
vaccines will not accelerate global production

or increase local technical know-how—such
capabilities are cultivated through sustained

education and investment. Rather, a waiver of IP
rights will impede ongoing and successful efforts
to license and scale global production of safe

and effective vaccines. Indeed, as of May 2021,
there were nearly 300 voluntary partnerships and
collaborations among manufacturers facilitating
the production of billions of doses of vaccines, all
supported by the contractual licensing of IP rights,
whether on commercial or not-for-profit terms.

Meanwhile, multiple media reports indicate that
countries have asked manufacturers to suspend
delivery of COVID-19 vaccines because they

are unable to administer existing supply. This
points to the genuine trade policy and supply
chain challenges that experts warned would
slow distribution and administration of life-
saving vaccines and therapies once available.
Overall, a waiver of IP rights commitments will
undermine the global fight against COVID-19 and
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it will diminish the world’s ability to prepare for
and respond effectively to the next pandemic.

Over the last year, considerable political
discourse has focused on the need for global
and local manufacturing capacity to address this
pandemic and the next. These conversations
have identified the right problem and, in the
proposed IP waiver, the wrong solution. There

is an existing architecture for building global
capacity for both innovation and local production
of the products of innovation. The ground floors
of that architecture can be found in the WTO
TRIPS Agreement, while many more critical
elements can be found right here in this Index.

To date, too many countries have resisted the

IP standards represented by TRIPS, which they
have viewed as a cost rather than an investment.
Consequently, and as this Index quantifies, the
TRIPS Agreement has never been fully or faithfully
implemented by most WTO member countries.
Yet, for countries that wish to be on the front

lines for solutions in the next pandemic, that

very same IP architecture, where supported by

a rule of law environment, provides all the tools
necessary for full and effective participation in
the innovation ecosystem: enabling allocation of
scarce financial resources to risky innovative R&D;
facilitating IP licensing for access to critical know-
how; and, fostering multidirectional technology
transfer through contractual partnerships.

Overall Results and Category-by-

Category Scores

Up or down? How have economies fared in this
edition of the Index? Below, Table 5 shows the
overall results for the tenth edition of the Index
and how it compares to last year’s edition.
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Table 5: Change in Overall Score, Ninth Edition Versus Tenth Edition

Country

us.

UK
Germany
Sweden
France
Japan

The Netherlands
Ireland
Switzerland
Spain
Singapore
South Korea
Italy
Australia
Hungary
Canada
Israel
Greece
Poland

New Zealand
Taiwan
Morocco
Mexico
China

Costa Rica

Dominican Republic

Malaysia
Turkey
Peru
Colombia
Chile
Russia
UAE
Jordan
Honduras
Brazil

Philippines

Tenth Edition

95.48%
94.14%

92.46%
92.14%

92.10%

91.26%

90.70%
88.84%
86.00%
85.94%
84.44%
83.94%
83.40%
80.70%
76.90%
75.24%
72.74%

70.92%
70.74%

69.28%
66.29%
59.76%

58.98%
55.86%
54.56%
54.28%
51.90%
51.07%

49.32%
48.84%
48.72%
46.64%
46.02%
44.70%
42.18%

42.02%
41.58%

Ninth Edition

95.31%
93.90%
92.27%
90.92%
91.43%
91.12%
90.02%
88.86%
85.82%
84.68%
84.38%
83.73%
83.15%
80.55%
78.23%
74.711%
72.57%
70.67%
70.50%
69.10%
66.18%
59.62%
58.25%
54.86%
54.46%
54.32%
51.61%
51.07%
46.56%
4817%
46.20%
46.58%
41.98%
44.53%
NA
42.32%
39.81%

Change in
Overall Score
017%
0.24%
019%
1.22%
067%
014%
0.68%
-0.02%
018%
1.26%
0.06%
0.21%
0.25%
015%
1.33%
0.53%
0.17%
0.25%
0.24%
018%
0.11%
0.14%
073%
1.00%
010%
-0.04%
0.29%
0.00%
2.76%
067%
2.52%
0.06%
4.04%
0.17%
NA
-0.30%
177%
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Tenth Edition Ninth Edition Change in

Category 1: Patents, Related Rights, and
Limitations

Overall Score

Saudi Arabia 41.38% 40.38% 1.00%

Brunei 41.08% 4113% -0.05%

Ghana 40.88% NA NA

Ukraine 39.74% 39.54% 0.20% Below, Figure 8 summarizes the total scores for Rights, and Limitations. The category consists of
Vietnam 38.72% 37.49% 1.23% Category 1. This category measures the strength nine indicators, with a maximum possible score of 9.
India 38.64% 38.40% 0.24% of an economy’s environment for Patents, Related

Kenya 37.38% 37.25% 013%

South Africa 3798% 36.61% 067% Figure 8: Category 1: Patents, Related Rights, and Limitations, % Available Score

Argentina 37.02% 36.77% 0.25%

Thailand 3578% 35.56% 0.22% Japan 9444

Egypt 32.82% 32.59% 0.23% Switzerland | O 4
Nigeria 31.34% 2743% 3.91% France 0 V0 V9VBvVUVUVU7VZUZUZU9UZUZ9UzUum909vu90090UV9 U909 ot
Ecuador 3070% 30.60% 010% Germar . .7
Kuwait 27.92% 27.86% 0.06% Spﬁgg glg;
Pakistan 27.43% 26.43% 1.00% UK | .67
At 2Hesiere 2easre OI0%7 st 5359
Venezuela 1410% 1410% 0.00% Israc! | 3.3

China 80.83
Grocce S 0,55
o . Canadls | 7
Nigeria, saw an increase of more than three Hungary 75.00

ints. with Poland | 75
percentage points, with increases of 4.04% and o

3.91%, respectively. Conversely, of the economies Morocco cso 70.83
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Similar to the results of the ninth edition, the vast
majority of economies sampled in the Index saw
their IP environments improve in 2021. Out of the

53 economies included in both the ninth and tenth
editions (Ghana and Honduras are new economies
added to the tenth edition and cannot be compared
to previous editions), 45 economies saw a net
improvement in their scores. This compares to

only six economies that saw their scores drop. Two
economies saw their scores remain unchanged.

Compared with the large movements and changes
seen over the seventh, eighth, and ninth editions
of the Index, the results from the tenth edition

are more muted. Only two economies, UAE and
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that saw their scores drop, the largest recorded
decrease was with Hungary at a fall of 1.33%.
However, the lack of large movements in overall
scores masks what amounted to rather substantial
score swings within the individual Index categories.
As the next few pages detail, many economies saw
significant increases and, in many cases, decreases
on individual category scores. In particular, many
economies introduced fresh restrictions and
limitations on the extent to which inventors can
register and exercise their granted patent rights.
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As in past editions, the overall results for Category
1 are still one of the strongest of all the categories
included in the Index. Twenty-three economies
achieved a score of 70% or more of the available
score and 31 economies in total achieved a

score of 50% or more. The average score on the
category is 59.92%, which is the third highest
scoring category on the Index. As in years past,
Singapore is ranked number one, ahead of
Japan, South Korea, Switzerland, and the U.S.

As noted in previous editions, the patenting
environment in the U.S. continues to be held back
by uncertainty over what constitutes patentable
subject matter and patent nullity proceedings
through the inter partes review (IPR), which occurs
before the specialized Patent Trial and Appeals
Board (PTAB) within the USPTO. Since the Supreme
Court decisions in the Bilski, Myriad, Mayo, and
Alice cases, there has been a high and sustained
level of uncertainty as to which inventions are
patentable in the U.S. Since 2014, the USPTO

has issued and updated patent examination
guidelines almost annually. Under the leadership of
former Director lancu, the USPTO recognized this
dilemma and sought to re-formulate its position
and the approach to be taken by its examiners.

In 2019, the USPTO released new guidance covering
Section 101 patentability and Section 112 claims
relating to computer inventions, the “2019 Revised
Patent Subject Matter Eligibility Guidance” and
“Examining Computer-Implemented Functional
Claim Limitations for Compliance With 35 U.S.C.
112,” respectively. With respect to Section 101
patentability, the guidance provided more of a
principle-based analysis of how patentability
would be judged and described the stepwise
approach examiners should follow to understand
and apply the Supreme Court’s Alice/Mayo

test. As the guidance rightly pointed out, the

key challenge for USPTO examiners and courts
has been to “consistently distinguish between
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patent-eligible subject matter and subject
matter falling within a judicial exception.”

The guidance recognized this and sought, to the
extent that is possible without further statutory
changes, to clarify with a revised procedure and
process for examiners to follow. Unfortunately,

as noted repeatedly by the Index, uncertainty
over what constitutes patentable subject matter
has crept into all facets of the American patent
system: from initial application and examination
to standards of review and invalidity proceedings,
whether administratively through the PTAB or
through the judiciary. This remains unchanged in
2021. For example, with respect to the influence and
use of the USPTO’s 2019 Guidance, the U.S. Court
of Appeals for the Federal Circuit has expressly,
and repeatedly, stated that the guidance does not
carry the force of statutory law or relevant case
law and is therefore not a controlling factor in any
patentability analysis carried out by the court.
More broadly, lower and circuit court decisions

in patent infringement proceedings have not
always been consistent. This level of uncertainty
is further compounded by a sustained level

of unpredictability with respect to post-grant
opposition and patent nullity proceedings.

In an effort to provide a more cost-effective,
efficient alternative to judicial proceedings, the 2011
America Invents Act (AlA) introduced new post-
grant opposition and patent nullity proceedings.
As has been noted in previous editions of the
Index, despite the intentions of these new AIA
mechanisms, the result has been a sustained
level of uncertainty and unpredictability for many
patent owners. This has been especially the case
with the IPR, which occurs before the specialized
PTAB within the USPTO. As noted over the last
four editions of the Index, the U.S. government
(chiefly through the USPTO) has recognized

the unintended effects of the PTAB system and
publicly pledged to work with all stakeholders

to address and remedy them. As a result, many
important changes have since been introduced.

Examples of these reforms include (1) changing the
patent claim construction standard used, moving
away from the broadest reasonable interpretation
(BRI) standard to the so-called “Phillips standard,”
the latter which is the claim construction standard
used in the judiciary since the mid-2000s; (2) a new
Trial Practice Guide; and (3) Standard Operating
Procedure (SOP) changes. Using the Phillips
standard has aligned IPR proceedings with the
same claim construction standards that are used

in patent infringement proceedings at U.S. district
courts. Similarly, the revised Trial Practice Guide
provides greater clarity on the grounds on which a
review may be initiated. And the changes to both
SOP 1and SOP 2 have sought to streamline how
judges are assigned, the composition of panels,

and the way precedent-setting opinions are set.
Specifically, SOP 2 set up a “Precedential Opinion
Panel” (POP), headed by the USPTO Director.

Since its introduction, the POP has been active in
shaping how the IPRs operate; several of the panel’s
decisions have been of high procedural importance,
addressing issues relating to the USPTO’s Director’s
decisions to institute IPR proceedings (see,

for example, Valve Corp. v. Electronic Scripting
Products, Inc.) and procedural rules including the
declaration of interested parties (ProppantExpress
Investments, LLC v. Oren Techs., LLC).

The U.S. Supreme Court has also been active in
shaping the manner in which PTAB proceedings
take place; several important decisions have been
rendered, including in SAS Institute Inc. v. lancu,
Thryv, Inc. v. Click-to-Call Technologies, LP, et al.,
and, in 2021, Arthrex, Inc. v. Smith & Nephew, Inc.
Although the judgment in the latter case provides
more direction as to the technical categorization of
judges serving on the PTAB, overall, rightsholders
continue to face great uncertainty over how
patent disputes will be adjudicated and how

decisions will be made and upheld within different
fora. The net result is that, at a systemic level,
rightsholders are left without a clear sense of

how decisions on patent eligibility will be made
and, when granted patents are subsequently
challenged or reviewed either through the courts
or through the inter partes proceedings within

the USPTO, which patent claims will be upheld.

In other economies, rightsholders also continued to
face uncertainty and a challenging environment.

As detailed over the course of the Index, there
continues to be a high degree of uncertainty
regarding the availability of patent term restoration
in the EU and the UK. Regulation 2019/933
remains in force and the SPC export exemption

is legal and operational in all EU Member States.

In 2020, the Court of Justice of the European
Union (CJEU) reversed earlier precedent from

2012 by disallowing the issuing of an SPC for new
innovations relating to approved biopharmaceutical
products and treatments. In earlier rulings, the
CJEU had held that it was possible to obtain an
SPC for the new use of a product for which a
market authorization for the same active ingredient
had already been granted. This decision has now,
effectively, been overturned. The court’s verdict
sets another unfortunate precedent and will

likely further limit the availability of European
incentives for biopharmaceutical innovation.

With respect to the UK, while the British
government now has the sovereignty and power
to effectively shelve Regulation 2019/9383, it

has instead chosen to maintain the EU SPC
exemption. In 2020, the UK Intellectual Property
Office (UKIPO) held a public consultation on a
draft statutory instrument that would amend the
existing exemption, making it more compatible with
UK statute. Unfortunately, despite rightsholders
calling for the government to reconsider its
decision to retain the exemption, in its public
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response to the consultation the government
reiterated its position that the SPC exemption
would be retained and be operable going forward.

Outside of Europe, Regulation 2019/933 continues
to set a negative example and precedent for

other economies to emulate. As the Index has
repeatedly pointed out, the most obvious side
effect of the overriding of IP rights in the EU
would be that the policy would be emulated by
other economies. And that is exactly what is
happening. Last year Ukraine introduced a similar
set of provisions and, as detailed above, Israel
has now proposed to do the same. As both the
Ukrainian and Israeli examples show, instead

of benefiting the European generics industry,

the introduction of the EU’s SPC exemption has
simply ended up hurting Europe’s research-based
industry and has led to a global race toward the
bottom in weakening global IP standards.

As detailed below under Brazil’s “Economy
Overview,” rightsholders face many basic
challenges in registering and protecting patent-
eligible subject matter in Brazil, with patentability
standards for both biopharmaceutical technologies
and Clls outside international norms. The
national IP office INPI has a long-standing
backlog of patent applications ranging from 10

to 13 years depending on the field of technology;
applications in the biopharmaceutical and ICT
fields are traditionally the worst affected.

The past few years have seen a growing level

of commitment and efforts by INPI to address
this backlog. To some extent, these actions have
had a positive impact and have reduced the
number of pending applications. At the time of
research, the estimated backlog of just under
150,000 applications, identified as constituting
the backlog in 2019, had been reduced by roughly
two-thirds, to around 50,000 applications. While
a sizeable reduction, the bottom line is that even
two years after significant reform efforts, around
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50,000 applications are still subject to a backlog.
Given that the INPI has struggled for decades

to effectively address the extensive backlog

and long delays in application processing, the
Industrial Property Law has provided innovators
in Brazil with a guaranteed minimum term of
exclusivity and protection of 10 years from grant
for standard patents. For years this has provided
rightsholders with a proverbial floor of exclusivity
and insurance against INPI's endemic delays.

In a series of decisions in the spring of 2021, the
Brazilian Supreme Court has removed this floor.
Not only did the court declare that Article 40 was
unconstitutional and would no longer be available
or applicable, but the court also stated that the
ruling should be retroactively applied but only to
granted patents in the biopharmaceutical and
health-related fields. The ruling is a grave blow

to Brazil’s national IP environment and especially
to biopharmaceutical rightsholders. Local legal
estimates suggest that there are currently over
10,000 pending patent applications with a

delay of over 10 years, which will, per definition,
see their period of exclusivity cut short.

In a separate negative development, Brazilian
policymakers continued the tradition of focusing
on compulsory licensing as a public policy

tool. Several amendments to the Industrial
Property Law had been signed into law in late
2021, with many more under discussion. Passed
amendments include provisions broadening the
government’s emergency powers and authority
to issue compulsory licenses, setting the
percentage of royalties to be paid in licensing
fees, and expanding the compulsory licensing
mechanism to also cover patent applications.

At the time of research, additional provisions
relating to technology transfer were still pending
and being debated in the Brazilian Congress.

As in Brazil, in Russia, rightsholders face
growing restrictions on their ability to protect

their inventions. As detailed below in Russia’s
“Economy Overview,” the last few years have seen
several negative developments with respect to the
patentability of high-tech inventions in Russia,

with new amendments to relevant sections of

the Civil Code Part IV and guidelines used by the
patent registration authorities. In addition, Russian
authorities have come to view compulsory licensing
for biopharmaceuticals as a legitimate policy tool
for achieving industrial and public finance goals.

On December 31, 2020, the Russian government
issued a compulsory license under Order 3718. The
order authorized a local manufacturer to produce
a generic version of remdesivir, an antiviral drug
used in the treatment of COVID-19, overriding the
existing Eurasian patents for the drug. In 2021 the

Russian Duma passed, and President Putin signed
into law, fresh amendments to the Civil Code Part
IV. These changes amended the relevant statute,
inserting a further justification for the overriding
of any granted rights relating to patents, utility
models, and industrial designs. In addition to

the existing broad national security powers, the
Russian government can now justify the use of
any invention on the basis of protecting “the life
and health of citizens.” This is another in a long
succession of negative developments in Russia for
biopharmaceutical innovators that fundamentally
undermines the national IP environment.
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Category 2: Copyrights, Related Rights,
and Limitations

Figure 9 summarizes the total scores for
Category 2. This category measures the
strength of an economy’s environment for

Copyrights, Related Rights, and Limitations.
The category consists of seven indicators,
with a maximum possible score of 7.

Figure 9: Category 2: Copyrights, Related Rights, and Limitations, % Available Score
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As in years past, the results for Category 2
show how challenging the environment is for
creators and copyright holders in the vast
majority of sampled economies. Thirty-four of
the 55 economies sampled failed to reach 50%
of the available score. The average score on this
category was 49.57%. Many economies have
only the most basic forms of protection in place
and enforcement remains wholly inadequate.
Nevertheless, despite this aggregated weakness,
there were some positive developments in 2021.

Many Latin American economies are adopting
injunctive-style relief mechanisms to combat
online piracy more effectively. In what could

be an important new pathway for rightsholders
to enforce their rights on the internet, in 2021
Colombia’s national copyright office DNDA
ordered local service providers to disable access
to copyright-infringing material. At the time of
research, the DNDA had ordered the disabling

of access in two separate cases: the first case
concerned the unauthorized publication of a
scientific journal article, and the second case
involved the unauthorized broadcasting and
dissemination of copyrighted audiovisual content
through a local company, IPTV Colombia Premium.

Similarly, over the past few years Peru’s national
IP office INDECOPI has acted against infringing
websites and ordered the disabling of access to
copyright-infringing materials. In 2017 INDECOPI
ordered the suspension of access to the infringing
website Foxmusica. Similarly, in 2019 the agency
disabled access to six websites at the request of
the Spanish football division La Liga. The same
year, INDECOPI also ordered the e-commerce
platform Mercado Libre to remove the links to

28 ads offering counterfeit products linked to

the Pan American Games. This positive action
continued in 2021. In May the agency announced
that it had ordered the disabling of access to ten
stream-ripping websites as well as several websites
specializing in the unauthorized reproduction

and illegal streaming of live sporting events,
including of professional soccer matches.

Even in Ecuador, where rightsholders have had
little in the way of practical recourse against
copyright infringement—copyright infringement had
been decriminalized in 2013—relevant authorities
have taken action against infringing websites. In
June 2019, the Ecuadorian national IP authority
SENADI ordered local ISPs to disable access to
several websites hosting infringing and unlicensed
content. The administrative order came following
a request made by local rightsholders Fox Latin
America and the Spanish national soccer league
Liga Nacional de Futbol Profesional (La Liga).

There were also some notable positive
developments in Brazil. Specifically, “Operation
404 against piracy” (Operagdo 404 contra
pirataria) continued enforcement operations.
Spearheaded by a special police enforcement
unit (SEOPI) and the Ministry of Justice, along
with international support from the U.S. Embassy
and UK law enforcement officials, this special
enforcement effort has had direct and tangible
results: hundreds of websites and applications
offering copyright-infringing content have been
shut down; over 50 search and seizure warrants
have been issued and executed across 12 Brazilian
states; and several arrests have been made.

In Canada in May 2021, the Federal Court of
Appeal upheld the granting of an injunction
against websites hosting alleged infringing content.
This marks the end of a long legal journey that
began over two years ago. In November 2019, a
court ordered a group of ISPs to disable access
to websites hosting alleged infringing content.
The case, Bell Media Inc. v. GoldTV.Biz, shows
both the limitations and potential for this route
of copyright enforcement in Canada. On the one
hand, the granting of a permanent injunction
shows that the possibility exists for rightsholders
to access this type of relief under existing statute
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in Canada. On the other hand, the injunction was
only granted following unheeded initial complaints
when preliminary injunctions were asked for and
granted in the summer of 2019. In 2020 the case
was appealed , and the final Federal Court of
Appeal verdict was issued in May 2021. This ruling
is of real significance to Canadian rightsholders,
as not only did the court clearly affirm the right

to injunctive relief and the disabling of access to
infringing content online under existing Canadian
statute, but it also affirmed, both in principle and in

definitions of copyrightable material including for
“audiovisual works” and a broad “other intellectual
achievements that meet the characteristics of
the work.” Rights relating to performance rights,
sound recording, and broadcasting have also
been more clearly defined. Similarly, provisions
relating to technological protection measures
(TPM) and digital rights management (DRM) have
been strengthened through Articles 49, 51, and
53, which now provide a broader definition of
infringement—including for the manufacturing,

Category 3: Trademarks, Related Rights,

and Limitations

Figure 10 summarizes the total scores for Category
3. This category measures the strength of an
economy’s environment for Trademarks, Related

Rights, and Limitations. The category consists of
four indicators, with a maximum possible score of 4.

Figure 10: Category 3: Trademarks, Related Rights, and Limitations, % Available Score
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Most economies sampled in the Index offer
basic forms of trademark protection. Only ten
of the 55 sampled economies failed to score
50% or more on this category. Overall, the
average score on this category was 62.95%.

An increasing share of trademark-infringing
activity is taking place online through e-commerce
platforms and online shopping. Some online third-
party marketplaces and shopping platforms are
working with brand owners and rightsholders
extensively to adopt swift takedown procedures,
pursue joint criminal actions, and encourage
information sharing, among other efforts. Such
practices offer improvements to a complex
environment and work best as a collaborative
effort involving brand owners, online marketplaces,
and policymakers—as well as consumers. Still,
this is an area where few economies have the
appropriate resources, technology, or effective
mechanisms in place to combat the increased
sale of counterfeit goods online. There are some
examples of jurisdictions where relevant legislation
or case law has established an obligation on

the part of online merchants to take down
IP-infringing material upon notification by a
rightsholder. However, overall, the mechanisms

in place are outweighed by the sheer quantity

of counterfeit goods available online. Still, there
were some new positive developments in 2021.

As noted in previous editions of the Index, the
past few years have seen the fight against online
infringement intensify in the Philippines. At the
time of research, draft anti-counterfeiting and
anti-piracy legislation was still pending in the
Congress. Specifically, the relevant legislative
package—which was consolidated in 2021—
would grant broader powers of enforcement

to the national IP office IPOPHL, including the
power to directly order the disabling of access to
websites and online merchants offering IP rights-
infringing goods or services. With respect to online
violations of trademarks and copyrights, in parallel
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to these legislative reforms, IPOPHL has actively
pursued an enhanced online enforcement program
based on existing powers to address the growing
presence of counterfeit and pirated goods online.

In March 2021, IPOPHL adopted new rules through
Memorandum Circular (MC) 2020-049. These
changes explicitly recognize and include the
electronic, online, or digital spheres within IPOPHL’s
enforcement remit. Upon receiving a complaint
about potential infringement, IPOPHL now has the
power to order the termination of the infringing
activity and, in the case of infringement taking
place online or through electronic means, refer
the matter to the National Telecommunications
Commission (NTC) for the disabling of access to
the relevant online or electronic source. Instead

of 60 days, alleged infringers now have 72 hours

to comply with an IPOPHL enforcement order.

In a linked development, in April 2021, IPOPHL
agreed on a new enforcement partnership with
the NTC and a selection of the largest ISPs in

the Philippines. IPOPHL described the aim of

the partnership as enabling a “more streamlined
and rapid blocking of pirated sites.” Similarly, an
agreement was reached between rightsholders,
the IPOPHL, and the leading Filipino e-commerce
platforms Lazada and Shopee. Under a
Memorandum of Understanding (MOU), all parties
agreed to use a standardized notification process
whereby access to links and advertisements to
suspected infringing goods would be disabled.
Finally, an IPOPHL referral to the National Bureau
of Investigation (NBI) led to a physical raid

and seizure of an estimated USD 1.8 million of
counterfeit goods. The IPOPHL referral to the NBI
came because of a complaint from a rightsholder.

Rightsholders have long faced difficulties in
protecting their trademarks in Thailand. The
availability of physical counterfeit goods is high, and
as e-commerce grows an increasing proportion of
the trade in counterfeits is moving online. The past

three years have seen major developments with
respect to online enforcement against counterfeit
goods. In 2019 the Thai government, through the
national IP office, the DIP, held consultations
with some of the major e-commerce platforms
aimed at discussing tools and procedures to
more effectively tackle online infringement and
the sale of counterfeit goods. The two largest
online shopping platforms in Thailand, Lazada and
Shopee, reported on existing or recently enhanced
systems to tackle online piracy. Lazada—a
subsidiary of Alibaba—has begun implementing
Alibaba’s IP Protection Platform system, which
enables customers to file a complaint directly
with the platform either through the website or
mobile application. Shopee reported on an online
link and a call center line where rightsholders

can submit their complaints. The same year, the
DIP organized a workshop that brought together
rightsholders, internet platforms, and national
and foreign enforcement agencies to discuss the
platforms’ role in tackling online piracy. The DIP
also created a dedicated unit for online violations
tasked with furthering dialogue among relevant
stakeholders, including online marketplaces.

As reported in the Index last year, these positive
developments continued in 2020 with what could
perhaps be a precedent-setting application of an
injunctive-style relief mechanism introduced in

the 2016 Computer Crime Act. Specifically, these
amendments provide a legal mechanism requiring
ISPs to disable access to IP-infringing sites. Under
the mechanism, the Ministry of Digital Economy and
Society (MDES) may file a motion for a permanent
injunction for disabling access to websites with
IP-infringing content (defined as computer data
that constitutes a criminal offense against IP).
MDES is notified by IP owners of infringing content
and then sends a request for injunctive relief to

a court. If an injunction is granted by a court,

MDES orders the ISP to disable access to the site.
Up until 2020, this mechanism had exclusively
been used by copyrights holders. This has now
changed, and both the MDES and a relevant

court approve and order ISPs to disable access

to several websites on the basis of infringement

of trademark rights. As noted in last year’s Index,
the decision marks a potential new and pivotal
avenue whereby rightsholders can more effectively
enforce their trademarks online. These positive
efforts continued in 2021. In January the Deputy
Prime Minister presided over the signing of an MOU
between rightsholders, online retailers (including
both Lazada and Shopee), and the Thai government.
The purpose of the MOU is to facilitate stronger
cooperation between online retailers, rightsholders,
and relevant government ministries and agencies in
eliminating counterfeiting and enforcing IP rights.
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Figure 11: Category 4: Design Rights, Related Rights, and Limitations, % Available Score
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Most economies included in the Index have in many economies have reformed relevant laws
place some form of statutory law defining design and regulations and, in many cases, extended
rights and a term of protection for registered the term of protection. This continued in 2021.
design rights. More and more economies are

recognizing the importance of design rights to Since the mid-2010s, Chile’s National Congress
their national economies. The average score on has debated various iterations of the Ley Corta
this category was 65.14%. Over the past few years, de INAPI, a package of reforms amending Law
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19,309 on Industrial Property. In June 2021, this
reform package was finally passed into law. The
reforms include a revised Article 65 extending
the term of protection for design rights to 15
years from the previous ten-year period.

Similarly, a new industrial property law, Federal
Law No. 11, was introduced and came into
effect in the UAE in 2021. The new legislation
replaces the old Patent Law and introduces
some important changes to the UAE’s national
IP environment, including doubling the term

of protection for design rights to 20 years.

Category 5: Trade Secrets and the
Protection of Confidential Information

Figure 12 summarizes the total scores for Category

5. This category measures the strength of the IP
environment for trade secrets and confidential

information. For trade secrets, the category includes

two indicators measuring the availability of civil
and criminal sanctions, respectively, in relation
to the misappropriation, improper acquisition,
use or disclosure of trade secrets or confidential
business information, and the application of this

legislation and effective access to these remedies.

In addition to the protection of trade secrets,
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this category also measures the existence of an
RDP term of protection for biopharmaceuticals.
In total, the category consists of three indicators,
with a maximum possible score of 3. Overall,
only 23 of the 55 economies included in the
Index achieved a score of 50% or more on this
category. A full 21 economies only achieved

a score of 33.33%. The average score on this
category is the weakest on the Index at 49.12%.

Figure 12: Category 5: Trade Secrets and the Protection of Confidential Information, %
Available Score
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As noted in past editions of the Index, many
economies do not have specific trade secret

Trade secrets are not adequately defined in
relevant laws and regulations, and courts have
legislation in place but instead rely on laws limited experience ruling on cases involving the
relating to employment contracts and disclosure misappropriation, improper acquisition, use or

of confidential information. Consequently, in many disclosure of trade secrets, or confidential business
economies there are sizeable gaps in protection: information. This gap is especially pronounced with
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respect to criminal sanctions. Many economies—
including developed OECD members—do not
have statutory criminal sanctions in place for the
theft and misappropriation of trade secrets.

Likewise, many economies included in the Index do
not provide RDP for biopharmaceutical test data
submitted during market authorization. And of those
that do, many limit or actively attempt to restrict
the practical availability of this protection through
various terms, conditions, and/or carve-outs. For
example, one of the new economies included in
this year’s Index, Honduras, introduced a five-year
term of RDP as part of its accession to the 2006
Dominican Republic—Central America Free Trade
Agreement (CAFTA-DR) with the United States. The
CAFTA-DR agreement contains a defined term of
RDP for biopharmaceutical products of five years.
However, in Honduras the implementing legislation
(Decree-16 2006) contains some potential major
caveats to this term of protection. This includes
making the protection contingent on the marketing
of a new biopharmaceutical product in Honduras
within five years of global launch. Implementing
regulations (Acuerdo No. 024-2018) released in
2018 introduced additional hurdles and caveats.
These, too, condition access to RDP on the
submission of a market authorization application in
Honduras within 12 months of first global launch.
The regulations also give health officials a right of
cancellation on the grounds of a “public interest”
defined broadly as encompassing a national
emergency or relating to public health. It is unclear
what would be defined or constitute such an
emergency or basis for a public interest action.

Similar carve-outs and exceptions were introduced
in Ecuador in December 2020 Implementing
Regulations for the relevant underlying legislation,
the 2016 Cddigo Ingenios. Undermining IP-

based incentives such as RDP that are needed

to develop new life-saving products and
technologies through various conditions and
potential carve-outs is counterproductive. Over
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time, such action will simply hollow out the
national IP environment and incentives for future
biopharmaceutical innovation. Critically, the
negative effect will be the same on Honduran

or Ecuadorian innovators as on foreign ones.

Nevertheless, despite the absence of trade secrets
protection in many economies, there were some
important developments, with some economies
reforming their laws relating to trade secrets in 2021.

As noted in previous editions of the Index,
South African law does not define or provide
protection for trade secrets through a trade
secrets-specific statutory law. Like many other
common law jurisdictions, protection is primarily
afforded through case law and other statutes.
For instance, the Electronic Communications
and Transactions Act, 2002, provides for a
limited form of criminal liability in the case of
the illicit access and misappropriation of any
type of data, including an unspecified fine

or maximum prison term of 12 months.

There were positive developments with respect to
the protection of trade secrets and confidential
information in South Africa in 2021. Under debate
since 2017, in December 2020, the National
Assembly finally passed the Cyber Crime Act 2020.
The act was subsequently formally signed into

law by President Ramaphosa in May 2021. The act
strengthens the protection of trade secrets and
confidential information in South Africa by providing
a clear avenue for the criminal prosecution

of the misappropriation and illicit accessing

of trade secrets and confidential information.
Chapter 2 of the act provides broad definitions

of illegal access to and misappropriation of any
type of data, including the breaching of existing
protection measures to keep data secure. Penalties
are up to 15 years’ imprisonment and fines.

Category 6: Commercialization of IP

Assets

Figure 13 summarizes the total scores for Category
6. This category consists of six indicators, with a
maximum possible score of 6. These indicators
measure the presence of barriers and incentives
in place for the commercialization and licensing
of IP assets. This ranges from barriers to
technology transfer, to registration and disclosure
requirements of licensing agreements, to direct
government intervention in setting licensing
terms, to the existence of tax incentives for the
creation and commercialization of IP assets.
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Figure 13: Category 6: Commercialization of IP Assets, % Available Score
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New technologies can only contribute to economic
activity if they are successfully developed into real-
life, useful products that can be commercialized in
the marketplace. Technology transfer and licensing
are critical mechanisms for commercializing and
transferring research from public and governmental

bodies to private entities and private-to-private
entities for the purpose of developing usable

They also provide a significant and distinct
contribution to the economic strength and well-
being of the economies in which they take place.
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products and commercially available technologies.

For less developed economies, international
licensing of technology can provide the basis for
local technological development and building of
a more sophisticated absorptive capacity. Global
technology flows and the commercialization of
IP assets are thus crucial drivers of innovation.
However, licensing and technology transfer

rely on a supportive and efficient regulatory
environment and IP frameworks that minimize
red tape, facilitate market-based partnerships,
and uphold the integrity of partnerships.

Yet, in many respects, many economies included

in the Index are failing to provide the necessary
regulatory and IP-specific infrastructure to help
incentivize and better facilitate domestic and cross-
border licensing and technology transfer. One of the
most significant barriers that affects and impedes
all facets of licensing and technology transfer—
domestic and cross-border—is direct government
intervention and setting of licensing terms. As has
been noted in previous editions of the Index, many
of the economies benchmarked in the Index are
introducing policies that make it more difficult to
access their respective markets or commercialize

IP assets. Of the 55 economies sampled, 20

failed to achieve a score of 50% or more, with

a full 13 scoring 33.33% or less on the category.

The average score on this category was 58.70%.

The collection and storage of data is one area

in which a growing number of economies are
putting in place barriers to trade and localization
requirements. For rightsholders across many
different industries and sectors, such barriers

to digital trade raise serious concerns. The ICT
and internet revolutions have fundamentally
changed how human beings interact socially and
economically. In virtually all industries, businesses
and economic interaction is today being shaped
by the collection of data and digital technologies.
These technologies are allowing companies across
all business sectors and public and private research
organizations to collect and use greater levels of

data and information than ever before in so-called
“big data.” Combined with increased computing
capacity and the application of new technologies
(such as artificial intelligence and machine learning)
that allow us to analyze and better understand
data collected, there is the possibility to make
significant discoveries and breakthroughs in
virtually any area of research and human socio-
economic activity. Cross-border flows of data

are ingrained in countless services relied on by
consumers, with numerous digital, automated, and
virtual services relying on the seamless movement
and storage of data in various locations. Yet more
economies are introducing restrictions on these
flows. This negative trend continued in 2021.

In Kenya, the 2019 Data Protection Act includes
potential restrictions on the movement of personal
data accumulated in Kenya. Sections 48, 49, and
50 of the act outline a host of conditions that
must be met for data to be transferred outside

of Kenya. Personal data may only be transferred
out of Kenya under specific circumstances

and to jurisdictions “with commensurate

data protection laws.” Under Section 49, the
relevant Kenyan regulatory authorities (the Data
Commissioner) has broad powers to examine and
question the nature and necessity of any foreign
data transfers. Likewise, Section 50 reserves
broad powers to the Kenyan government to
effectively force the localization of data in Kenya.
Unfortunately, draft regulations released by the
Office of the Data Protection Commissioner in
2021 do not fully address these concerns.

On a positive note, Section 40 of the Data
Protection (General) Regulations 2021, states that
any restrictions and requirements in relation to
cross-border data transfers may not “impose a
restriction on trade.” Yet other parts of the draft
regulations affirm the localization requirements
contained in the underlying statute. For example,
Section 25 outlines a range of broad categories
under which data processing must be carried out
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in Kenya. In addition to data processing activities
relating to “actualizing a public good,” this also
includes processing in relation to electronic
payments and “processing health data for any other
purpose other than providing health care directly
to a data subject.” Mandating the local storage
and processing of data is likely to lead to fewer
digital services being available in Kenya and less
innovation in many critical sectors, including, for
example, medical research. Public policies relating
to national data management should recognize
this reality and be formulated accordingly.

Similarly, and as noted in previous editions of the
Index, rightsholders have over the years faced

a growing number of regulatory and procedural
barriers in China that impede technology flows,
R&D cooperation, and digital trade. With respect to
data localization requirements, these intensified in
2021 with the passage of the Personal Information
Protection Law (PIPL) and Data Security Law.

The laws include limits and conditions on
cross-border transfers of data and impose local

storage requirements on both critical information
infrastructure operators (CllOs), important data
handlers, and entities handling large volumes

of personal information (PI) as defined by the
Cyberspace Administration of China (CAC).
Noncompliance with the new law may result in fines
up to 5% of annual sales. Additional restrictions and
compliance requirements are imposed on what is
termed “large internet platforms.” The PIPL and DSL
add to existing layers of restrictions and barriers

to digital trade in China, including those contained
in the National Security Law, Cybersecurity Law,
Cybersecurity Review Measures, and Biosecurity
Law. For rightsholders across many different
industries and sectors, these barriers to digital
trade raise serious questions and concerns. In order
to support China’s innovation ecosystem, China’s
national data management policies must recognize
this reality and be formulated in a way that balances
national security needs with commercial concerns.

Category 7: Enforcement

Figure 14 summarizes the total scores for Category
7. This category measures the prevalence of IP rights
infringement; the criminal and civil legal procedures
available to rightsholders; and the authority of
customs officials to carry out border controls

and inspections. The category consists of seven
indicators, with a maximum possible score of 7.
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Figure 14: Category 7: Enforcement, % Available Score
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As in years past, a clear majority of the sampled
economies in the Index struggled in this
category. Only 23 economies (41.89% of the
sample) achieved a score of 50% or more on
this category. And only 11 economies achieved

a score of 75% or more. As with Category 2:
Copyrights, Related Rights, and Limitations and

90.00% 100.00%

Category b: Trade Secrets and the Protection
of Confidential Information, the average score
in this category is one of the weakest on the
Index, at 50.26%. In many economies, effective
enforcement options are not practically
available. Judicial and/or administrative routes
of enforcement are overloaded and/or under-
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resourced. 2021 saw the exacerbation of this
situation in many economies, including India.

Rightsholders have long faced real challenges

in enforcing their IP rights in India. As has

been detailed in previous editions of the Index,

in many IP-intensive sectors (including both
biopharmaceuticals and the copyright and
creative industries), relevant legal rights are
either not available or only partially available.
Infringement is widespread with India, as both

a global source of and home to high rates of
substandard and counterfeit medicines, online
and physical piracy, and counterfeiting. Using
global customs data, the OECD and EUIPO found
in the 2017 report Mapping the Real Routes of
Trade in Fake Goods that India was the biggest
source of counterfeit pharmaceuticals in the
world at 55% of the global total. The study also
found India to be a prominent provenance
economy for counterfeit foodstuffs; perfumes and
cosmetics; leather articles and handbags; and
counterfeit clothing, footwear, and textile fabrics.

One long-standing area of concern has been the
excessive pendency times in the Indian court
system. In 2018 it was reported that over 30
million civil and criminal cases were pending,

of which 40% were more than five years old. It
was estimated that commercial disputes had
risen from over 17,000 cases in 2015 to close to
40,000 in 2017. In the 2020 edition of the World
Bank’s Doing Business report, India ranked 163
in the category “Enforcing contracts.” It takes, on
average, 1,445 days to enforce a contract—almost
four years—and at a cost of 31% of the claim
value. These long delays have persisted since
2014. The Indian government has long recognized
this challenge and especially its negative impact
on business disputes and IP rightsholders.

In 2015/16 the Commercial Courts, Commercial
Division and Commercial Appellate Division of High
Courts Act, 2015, was signed into law including
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specific amendments to the Civil Procedure Code.
Fundamentally, the purpose of the act was to
improve the overall commercial environment in India
by making it easier and quicker to resolve business-
related disputes. Specific reforms included changes
to the administration of justice, with an emphasis
on solving disputes quickly and efficiently,
streamlining commercial disputes, and ensuring

a relevant level of expertise at the presiding court
level. Also, new amendments were introduced in
2018 that aim to improve the legislation and cut
down pendency rates. The amendments expand

the types of case that can be heard and reduces
the value threshold for commercial disputes and
the introduction of mediation proceedings.

In parallel to the courts system, IP rightsholders
have historically also been able to appeal
administrative decisions taken by the relevant
Indian registration authorities through the
Intellectual Property Appellate Board (IPAB) system.
The IPAB provided rightsholders for most major IP
rights the ability to appeal directly to an IP specialist
body to hear and resolve these disputes. However,
under the Tribunal Reforms (Rationalisation and
Conditions of Service) Ordinance 2021, the IPAB
was dissolved and all pending cases before the
board transferred to the judiciary, namely the High
Courts and Commercial Courts. The dissolution of
the IPAB, combined with the long-standing issue of
an under-resourced and over-stretched judiciary,
raises serious concerns about rightsholders’ ability
to enforce their IP rights in India and resolve IP-
related disputes. The Parliamentary Standing
Committee on Commerce, in its Review of the
Intellectual Property Rights Regime in India, rightly
recognized the negative impact the IPAB dissolution
will have and called for the Board to be “re-
established...and strengthened with more structural
autonomy, infrastructural and administrative
reforms.” Whether through the judiciary, an
administrative tribunal, or a combination of

both, it is imperative that rightsholders are able

to effectively have disputes heard and resolved

in a timely fashion. At the time of research, it
was not clear what would happen to the IPAB or
if additional capacity and resources would be
provided to the judiciary to handle the additional
case burden. On a positive note, in July 2021,
the Delhi High Court stated it would be creating
a specialized “Intellectual Property Division” to
help the court meet this additional caseload.

Still, despite the overall poor performance
on this category, there were some positive
national developments in 2021.

In 2021 Chile’s National Congress passed a
package of reforms amending Law 19,309 on
Industrial Property including important changes
to the enforcement environment. To begin with,
Article 108 has been amended and now provides
for a form of statutory damages for trademark
infringement. Up until now, Law 19,309 had not
included any form of pre-established or statutory
damages for any major IP right. Instead, damage
calculations had been based on general rules of
civil compensation that grant courts wide sway
in assessing damages including loss of profits.
With these amendments, it is now possible—in
the case of proven trademark infringement—for
the rightsholder to opt for a pre-established form
of damages up to 2,000 monthly tax units per

Category 8: Systemic

Figure 15 summarizes the total scores for Category
8. Indicators included in this category seek to
measure national efforts at coordinating IP

rights enforcement; the existence of stakeholder
consultation mechanisms during the IP law

and regulation-making process; existence of
awareness raising and educational activities on the
importance of IP rights and incentives; targeted

infringement (circa USD 120,000). Furthermore,
regarding criminal sanctions, the insertion of

a new Article 28 Bis introduces a minimum
prison sentence for trademark infringement
and commercial counterfeiting; previously, such
offences had only been subject to fines.

Similarly, in what is otherwise a highly challenging
environment for the enforcement of all major IP
rights, Indonesia’s national IP office (the Directorate
General of Intellectual Property [DGIP]) continues
to work on improving the enforcement environment.
The head of the office, Director General Freddy
Harris, has in several public interviews described
the need for stronger IP enforcement efforts and

to more effectively work together with international
rightsholders. In 2021 several new initiatives were
launched and announced, including increased
anti-counterfeiting activity at shopping malls and
direct cooperation with international rightsholders
and law enforcement, including the FBI; a dedicated
interagency taskforce tasked with coordinating
enforcement leading to the removal of Indonesia
from the U.S. Trade Representative’s (USTR) Priority
Watch List; a dedicated anti-copyright piracy team
within the IP office; and greater transparency
through the creation of a dedicated web portal with
data and statistics on cross-agency IP enforcement
activity, including that of customs and police.

Efficiency

incentives for SMEs for the creation, registration,
and use of IP assets; and the extent to which

the relevant authorities in a given economy seek
to map and measure the economic impact and
importance of IP-intensive industries to their
national economies. This category consists of five
indicators, with a maximum possible score of 5.
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Figure 15: Category 8: Systemic Efficiency, % Available Score In 2021, these positive efforts continued. and managing IP assets. A specific emphasis
would be placed on sectors and industries relating
to copyright and trademarks. Similarly, for years
Peru has had clear requirements that the public
be notified and periods of public comments be
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001-2009-JUS) all relevant public agencies and
departments must publish any draft regulations in
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14 of the decree states that the regulations must
be published for a minimum period of 30 days
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publish, or respond to any comments received
during the public consultation period. To remedy
this and provide greater levels of transparency

France | ©5.00
Ireland 95.00

taly S iR 9500

Japan | ©5.00
South Korea 95.00
Sweden I 95.00

UK | ©5.00

u.s. 95.00

Peru made improvements with respect both

to IP-based services for SMEs and procedures
relating to public consultations. Peru provides

a fairly large number of special programs and
incentives for SMEs and individual inventors to
develop, register, and commercialize their IP assets.
Supreme Decree No. 092-2018-PCM provides

for trademark registration at no cost and an
accelerated, simplified three-month procedure for
micro and small enterprises, business associations,
cooperatives, and local organizations. While there
is no similar mechanism for patent applications,

in cooperation with the Innovate Peru Program

of the Ministry of Production (Ministerio de la
Produccion), INDECOPI has been active in helping
small businesses identify potentially patentable
subject matter and thus add value to their business.

Singapore 85.00
Switzerland I 85.00

Australia |,  80.00
Hungary 80.00

Malaysia 70.00

Philippines I 70.00

Poland | 70.00
Greece 65.00

Thailand 65.00
Chile I 60.00

Costa Rica I NN  60.00

Technical assistance also takes place through

and public accountability, in April 2021 the

Israel 60.00
Argentina = pa.00 the network of WIPO Technology and Innovation government of Peru introduced Decree 063-2021
Morocco 55.00 Support Center (TISC) offices around Peru. As of (Decreto Supremo N° 063-2021-PCM). This decree
oo e = 22;88 2020, there were 19 active TISCs in place, most clarifies the commitment of the government to
SouthTﬁfrﬂ‘;i; —_— 28288 of which are primarily located in universities and a stronger regulatory review process, including
vietnam I 5000 public research organizations. INDECOPI also enhancing public consultations and allowing the
o 000 supports the “Peruvian Patent Marketplace,” a public’s participation in the regulatory process.
Dominican Republic e 40.00 virtual service whereby Peruvian creators and
Nigeria I 40.00 inventors can advertise and attract foreign seed As has been noted in previous editions of the Index,
,Efrf;’; —_— N capital and investors. Over the last two years, there have been many important positive changes
Russia %O 35.00 these efforts—in particular targeted technical to the national IP environment in Saudi Arabia in
Algeria 26.00 assistance and consulting—have intensified. In the past five years. Many of these improvements
Ghana %O 25.00 response to the COVID-19 pandemic, INDECOPI has result from the strengthening of national IP
U;L:%Vivlgi S (0.00 20.00 launched a virtual platform, “IDENTI-PAT,” which institutions and the creation of the Saudi Authority
Venezuela N 10.00 helps entrepreneurs, SMEs, and inventors identify for Intellectual Property (SAIP). Over the last three
000%  1000%  20.00%  30.00% 4000%  50.00% 60.00%  70.00%  80.00% 100.00% patentable subject matter; a virtual registry of works years, SAIP has taken a central role in all matters

As in previous editions, the majority of sampled
economies in the Index performed well on this
category, with only 15 economies failing to achieve
a score of 50% or above. Indeed, many economies
outperformed their overall Index scores on this
category. This includes several economies that have
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otherwise challenging national IP environments,
such as Colombia, India, and the Philippines,
none of which achieved an overall score of 50%
or more. Yet on this category they all scored 70%.
Overall, the average score on this category is
one of the strongest on the Index at 62.55%.

on copyright; and a new electronic reporting system
of pharmaceutical and biotechnological patents.

In 2021 the President of INDECOPI, Hania Pérez
de Cuéllar Lubienska, announced that the RUTA PI
program would be reinstated. The purpose of this
program is to provide SMEs with specific technical
guidance and assistance in identifying, registering,

relating to IP policy in the Kingdom, including

the coordination of enforcement. Historically,

the enforcement of IP rights has been spread

out over various layers of the Saudi branches

of government. The Kingdom has a dual law
enforcement structure: administrative proceedings
and judicial proceedings. Traditionally, judicial
proceedings have taken place under the auspices
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of Sharia Law, which is still the basis for the
operation of the Saudi legal system. Commercial,
business, and IP law are still evolving, and much
of the enforcement and dispute settlement takes
place through administrative mechanisms.

For initial disputes relating to patents, the
governing administrative body has traditionally
been “The Committee for Reviewing Patent
Disputes” within the old Saudi Patent Office
based in King Abdul Aziz City for Science &
Technology (KACST). For trademarks, the main
avenue of administrative enforcement has

been the Ministry of Economy and Industry and
the Anti-commercial Fraud Department. For
copyright claims and administrative enforcement,
the relevant administrative body has been the
Ministry of Culture and Information’s Copyright
Committee. For both trademarks and copyright,
the Saudi Customs Authority carries out border
enforcement. For judicial enforcement in civil and
criminal claims, the relevant authority is the Board
of Grievances. It is within this context that SAIP
has emerged as taking a more prominent role in IP
enforcement. To begin with, the authority includes
enforcement as one of its core business areas and
has taken several positive steps in coordinating
and facilitating the enforcement of existing

Saudi copyright statute, including by offering a
portal through which rightsholders can directly
communicate any suspected online infringement to
the SAIP, which will then take enforcement action.
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These positive efforts continued in 2021. In

August the authority announced that it would

also be providing a centralized role in the
enforcement of trademark infringement, taking
over the responsibilities and jurisdictional authority
previously held by the Ministry of Commerce

under Cabinet Resolution 496. Similarly, a new
enforcement body, the National Committee for

the Enforcement of Intellectual Property Rights,
was announced in early 2021. The stated purpose
of the committee is to guide and coordinate the
enforcement of IP rights within the Kingdom. SAIP
chairs the committee, which has representation
from across the Saudi government, including the
Ministries of Commerce, Justice, Communications,
and Information Technology; the Public Prosecution
Office; General Customs Authority; and Saudi FDA.

Finally, as detailed in the preceding section, several
economies published the results of new studies
measuring the economic impact of IP-intensive
industries. This includes Brazil, Mexico, and the
UK. Together, the results of these studies paint a
clear and unambiguous picture: regardless of size,
geographic location, structural composition, or
level of development, IP-intensive industries are a
critical and growing part of all national economies.
Whatever the stage of development, IP-intensive
industries are of increasing importance to all
economies around the world. The first step in
recognizing their importance is to actively seek

to identify, categorize, and measure the size and
economic impact of these industries domestically.

Category 9: Membership and Ratification
of International Treaties

ratified/acceded to international treaties on the
protection of IP. The category consists of seven
indicators, with a maximum possible score of 7.

Figure 16 summarizes the total scores for
Category 9. This category measures whether
an economy is (1) a signatory of and (2) has

Figure 16: Category 9: Membership and Ratification of International Treaties, %
Available Score
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Over the course of the Index, the number of
treaties included in this category has expanded
substantially; today, nine treaties are included.
This category remains one of the stronger overall
categories on the Index, achieving an average
score of 61.43%. This is a notable improvement
over time. As noted in the preceding section, many
economies have over the course of the Index
become contracting parties to international IP
treaties and boosted the overall category score.
A large number of economies achieved a high
score on this category: 22 economies scored 75%
or higher, with 14 economies achieving a score of
over 96%. However, a surprisingly large number
of high-income economies are not contracting
parties to many international IP treaties included
in the Index. Kuwait, Saudi Arabia, UAE, and
New Zealand all achieved a score of 36% or less.
Of note is Kuwait, which is a contracting party

to only one out of the nine treaties measured

in this category and achieved a total category
score of 714%, the same as Venezuela.

In 2021, there were positive developments,
with several emerging markets improving
their score on this category.

90 | 2022 International IP Index

Both Nigeria and Ghana acceded to the
International Convention for the Protection of
New Varieties of Plants (UPQOV), Act of 1991

in 2021. Up until 2020-2021, neither economy
had any relevant laws or regulations in place
that provided plant variety protection.

Several economies also became contracting
parties to the Protocol Relating to the Madrid
Agreement Concerning the International
Registration of Marks. In February 2021, WIPO
announced that Pakistan acceded to the
protocol, which would become operational

and available to rightsholders later in the year.
Similarly, in September 2021, WIPO announced
that the UAE had also acceded to the protocol.

Finally, in 2021 Sweden became a full
contracting party to the Convention on
Cybercrime. A signatory since 2001, the
Swedish Parliament finally ratified the treaty
in April 2021, and Sweden formally acceded
with the treaty entering into force in August.

Z;

Economy

Introduction

This section provides an overview and
analysis of each individual economy’s
score on all 50 indicators.

In addition to the total score and overall rank
vis-a-vis the other economies included in the
Index, each economy overview includes two
figures. The first figure displays each economy’s
performance relative to the top ten performers

in each category of the Index as well as the
regional average for that particular economy. The
second figure displays each economy’s overall
score compared with the regional average for

that particular economy and top- and bottom-
performing economies. Specific challenges,
debates, and issues relating to the most important
recent developments under each category are
discussed in more detail in a separate sub-section
titled “Spotlight on the National IP Environment.”
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